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Key Construction Contract Provisions 



OVERVIEW 

I. Indemnification 
II. Warranty  
III. Safety  
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V. Scope of Payment - Payment Provisions 
VI. Overall Clarity - Responsibility for Ambiguous and  
Defective Provisions 
VI. Communications with Owner and Architect 
VII. Notice Provisions  
VIII. Opportunity to Repair  
IX. Differing Site Conditions 



CONTRACT 
ANALYSIS 



I. INDEMNIFICATION 

Clause that requires a 
contractor to provide insurance 
that covers indemnification of 
another party, usually as an 
additional insured.  

 
Clause that requires one party to 
indemnify another for certain 
acts. (AIA 3.18)   



I. INDEMNIFICATION 

Clause that requires one party to indemnify another for certain 
acts. (AIA 3.18) 
 
Scope should be mutual. 
 
Should not require a contractor to indemnify another party for 
that other parties’ own negligence. 
 

 



I. INDEMNIFICATION 

Minn. Stat. 337.02  
 
“An indemnification agreement contained in, or 
executed in connection with, a building and 
construction contract is unenforceable except to 
the extent that: (1) the underlying injury or 
damages is attributable to the negligent or 
otherwise wrongful act or omissions … of the 
promisor of the promisor’s independent 
contractors, agents, employees, or delegatees.”  

 



I. INDEMNIFICATION 

Interpretation:   
 
Provisions in construction 
contracts that require a 
contractor to indemnify an 
owner from an owner’s 
own negligence are not 
enforceable.   
 

 



I. INDEMNIFICATION 

Minn. Stat. 337.05 states that: 
 

 (b) A provision that requires a party to provide insurance 
coverage to one or more other parties, including third 
parties, for the negligence or intentional acts or omissions of 
any of those other parties, including third parties, is against 
public policy and is void and unenforceable. 
 

 
 
 
 
 
 
 
 
***New language intended to prevent contractors from making an end-run around Minn. 
Stat.  337.02. 

 

 



II. WARRANTY 

Contractors must be wary of warranty 
language that promises more than the 
contractor can offer, OR wants to offer. 
 
Overbroad warranties expose 
contractors to additional risk of liability 
exposure.   
 
Consider one-year warranty on 
workmanship.   

 



II. WARRANTY 

Do not accept warranty 
responsibility for products.  
 
 
Sole warranty for products 
should be between 
owner/final user and 
manufacturer – not the 
contractor.   

 



II. WARRANTY 

Use Force Majure clauses to avoid liability for 
events beyond your control.  Including Acts of 
God.  
 
Negotiate the scope of this clause to exclude 
responsibility for Contractor's failed performance 
for events arguably within its control, including 
labor strikes and employee issues.   



III. SAFETY 
Safety on the 
Construction Site is 
critically important. 
 
 
 
 
Allocation of site 
safety responsibilities 
should be crystal 
clear.  

 
 



III. SAFETY 

Overall responsibility for safety 
should always remain with General 
Contractors.  
 
Subcontractors should limit 
responsibility for its own workers’ 
safety.  
  
Avoid to the extent Subcontractor is 
required to follow certain safety 
protocols established by General 
Contractor.    



IV. SCOPE OF WORK 

Scope of Work provision is one of the most important clauses.   
 
This provision ties back to other clauses which determine 
Contractor’s risk and responsibilities.  
 
Every contract MUST contain a very clear statement of the 
contractor’s exact scope of work on the project. (Supplemental 
Conditions)   



IV. SCOPE OF WORK 

Consider requiring the owner to 
initial by the scope of work clause or 
a statement that the owner is aware 
of and understands the contractor’s 
limited scope of work. 
 
Benefits – happy owner, happy 
contractor 



V. SCOPE OF PAYMENT 

The contract should contain a payment clause that specifies 
how much the contractor will be paid for its work (total cost 
contract, time plus materials, time and materials “not to exceed” 
contract, etc.).  (AIA Article 9.)  
 
The clause should also specify how and when payment requests 
will be made, reviewed, and processed. 
 
The payment clause should also contain, or refer to, a Change 
Orders clause that details how the contractor will get paid for 
the extra work performed at the owner’s request. 



VI. OVERALL CLARITY 
Responsibility for Ambiguous and 

Defective Provisions 

Goal - Every contract can be easily understood by everyone. 
If you can’t understand it, then its not clear enough.  
 
Unclear contract provisions leads to confusion and problems.    



VII. COMMUNCIATIONS WITH OWNER AND 
ARCHITECT 

We recommend all contracts contain a clause that specifies 
exactly how the parties will communicate throughout the 
project.  Specifically, this clause should: 
 
 1.   Identify the representative(s) of the owner, architect, 
  and contractor, who will be responsible for receiving 
  and responding to all communications;  
 
 2.  State exactly how the communication should be made 
  (mail, e-mail, fax, etc.); and 
 
 3.  Detail any other communication preferences. 



VII. NOTICE PROVISIONS 

We recommend that each contract 
include a specific statement of how notice 
will be provided to the various parties 
under certain types of circumstances 
including: 
 
 1. Different site conditions; 
 
 2. Defects in the contractor’s work; 
 
 3. Payment requirements/failures; 
 
 4. Change orders; and 
 
 5. Other. 



VII. NOTICE PROVISIONS 

These notice provision should specifically state:  
 

(1) Who should receive the notice;  
 
(2) Exactly how the notice should be communicated; and  
 
(3) Specific timelines for each type of notice. 



IX. OPPORTUNITY TO 
REPAIR 

We recommend that each contract 
contain a clause that allows the 
contractor to cure or repair any 
perceived problems with its work.  
(AIA Article 12.) 
 



IX. OPPORTUNITY TO 
REPAIR 

 
Typically include a notice provision, which requires the 
owner/architect to notify the contractor of any alleged defects 
with its work within a certain time frame.   
 
The provision should also give the contractor a reasonable 
amount of time in which to complete any necessary repair 
work.  What is considered “reasonable” will depend upon the 
project and the owner’s and contractor’s preferences. 



X. DIFFERING SITE 
CONDITIONS 

A Differing Site Conditions Clause, or a Changed Conditions 
Clause, is a clause that the parties use to allocate the risk 
associated with hidden and unforeseen physical conditions on the 
project site.  (AIA 4.3.4.) 



X. DIFFERING SITE 
CONDITIONS 

The Clause should include a clear definition of the four basic 
elements in a “differing site condition.”  A differing site 
condition typically defined as a: 
 
 1. Physical condition; 
 
 2. Latent or concealed condition; 
 
 3. The condition is on the project site; and 
 
 4. The condition must “differ materially” from  
  known conditions. 



X. DIFFERING SITE 
CONDITIONS 

The clause should contain a specific notice procedure that 
tells the parties exactly: 
 
 1. How the notice should be communicated (e-mail, fax, 
  letter, etc.); 
 2. Exactly who should receive the notice (owner,   
  architect, both, other); 
 3. Time frame in which the notice should be provided. 



X. DIFFERING SITE 
CONDITIONS 

The clause should also contain 
a statement that specified who 
is responsible for extra costs 
associated with a differing site 
condition.  
 
Contract price should reflect 
party who accepted 
responsibility for different site 
condition. 





Top Three things to remember 

Read every contract – 
carefully; 

Negotiate any term that 
is unclear or 
unacceptable; and 

 Ask for legal help   
when needed.   



Elizabeth S. Poeschl, Partner 

Meagher & Geer, P.L.L.P. 

33 South Sixth Street 

Suite 4400 

Minneapolis, MN 55402 

epoeschl@meagher.com 

Phone: 612.337.9655 
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