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Agenda
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 In the News…
• Texas v. U.S. (Is the ACA still constitutional?)
• Update on Association Health Plans
• Health Reimbursement Arrangement Activity
• Proposed Changes to ACA Section 1557’s Nondiscrimination Rule
• Update on Contraception Services
• Surprise Billing Activity

And in Other Stories…
• 2020 Plan Limits
• Cross-plan Offsetting
• Grandfathered Plans
• PCORI Fee
• Update on ACA Taxes

June 20, 2019
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 In the News…
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Texas v. U.S. (Is the ACA Still Constitutional?)
Timeline

3

 December 2017 
• Tax Cuts and Jobs Act zeroes individual mandate penalty as of January 1, 

2019

April 2018 
• 18 States file suit against U.S. on basis that Affordable Care Act (ACA) is 

unconstitutional without individual mandate
– Argument:  The rest of the ACA is not severable from the mandate and must be 

invalidated
– Counter-argument: Congress intended to keep the ACA in place as the rest of the law 

remained intact (and law has been severed once already)

December 2018 
• Texas federal trial court judge rules entire ACA is unconstitutional

June 20, 2019
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Texas v. U.S. (Is the ACA Still Constitutional?)
Timeline

4

March 2019 
• The U.S. Department of Justice (DOJ) determines the district court’s ruling the 

ACA is unconstitutional should be affirmed on the basis that the ACA is “highly 
interdependent” and does not work without the individual mandate

May 2019 
• DOJ files an initial brief with Fifth Circuit Court of Appeals on behalf of the U.S. 

in favor of upholding the decision finding the entire ACA unconstitutional 

July 2019
• Oral arguments scheduled for Fifth Circuit

June 20, 2019

Spoiler Alert:  This will ultimately be resolved in the U.S. Supreme Court in 2020.  Although the 
Trump Administration has appointed two new justices, the five Supreme Court justices that initially 
saved the ACA in 2012 are still on the bench.  
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Association Health Plans (AHPs)
Where are We?

June 20, 2019

June 2018 
• U.S. Department of Labor (DOL) issues final regulations adding relaxed 

standard AHPs (“Path 2”) to existing narrow standard AHPs (“Path 1”)

• Easier to form
• Can be formed across state lines if 

certain conditions met
• Self-employed individuals may be eligible 

to participate
• Less underwriting flexibility

RELAXED STANDARD AHP

Path
2

• More difficult to form
• Cannot generally be formed across 

state lines
• Self-employed individuals cannot 

generally participate
• Greater underwriting flexibility 

NARROW STANDARD AHP

Path
1

5
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Association Health Plans (AHPs)
Where are We?
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 July 2018 
• 11 States and District of Columbia (D.C.) file suit against the DOL to stop AHP 

expansion

 March 2019 
• U.S. District Court for D.C. issues opinion in favor of States on some issues 

while leaving other portions of the new rules intact

 April 2019
• H.R. 2294 and S. 1170 introduced in Congress to expand definition of 

employer under ERISA (do not expect these will be passed)
• DOL issues frequently asked questions on state of AHP rules and appeals
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Association Health Plans (AHPs)
Key Points from Ruling

June 20, 2019

1. Although it appeared related trades or businesses could still form Path 2 AHPs 
across state lines, the DOL did not argue this position in its FAQs and will make 
this part of its general appeal for Path 2 AHPs

2. Unrelated trades or businesses may not form AHPs at all
3. Associations cannot be formed for the primary purpose of offering an AHP
4. Self-employed individuals must remain limited in their ability to participate in an 

AHP, and independent contractors cannot participate

Spoiler Alert:  This will also ultimately be resolved in the U.S. Supreme Court in 2020.  If we had to 
predict the future, we think related trades or businesses will be allowed to form AHPs across state lines 
but unrelated trades or businesses and independent contractors will not be able to form or belong to 
AHPs at all.

Save the Date:  Our August 15, 2019 Employee Benefits Webinar Series will address Association 
Health Plans in detail.

7



Marsh & McLennan Agency LLC  

Health Reimbursement Arrangements (HRAs)
Final Regulations Issued Expanding Use
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 October 2017
• Executive Order directing the DOL, Treasury, and Health and Human Services 

(HHS) to consider rules expanding availability and permitted uses for HRAs

June 2019
• Agencies release final regulations with a January 1, 2020 effective date

– Individual Coverage HRAs can be used to reimburse individual premiums, but an 
employer cannot offer both traditional group health coverage and individual coverage 
HRAs to the same class of employees

– Flexible Excepted Benefit HRAs can be used to help finance additional medical 
care/expenses

Save the Date:  Our September 19, 2019 Employee Benefits Webinar Series will address the 
expanded HRAs in detail.
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ACA Section 1557 Nondiscrimination Rules
• ACA Section 1557 prohibits “covered entities” from discriminating on the basis of 

race, color, national origin, sex, age, or disability, which includes:
– denying, canceling, limiting, or refusing health coverage or treatment;
– denying a claim;
– imposing additional cost sharing; or
– employing discriminatory marketing or benefit plan designs

• In its regulatory guidance, HHS defined sex discrimination to include discrimination 
on the basis of gender identity or a termination of pregnancy

• “Covered entities” are those that receive federal funding from HHS, which can 
include an insurance carrier across its entire fully insured book of business (but not 
its TPA self-insured business) if it participates in the public health exchange

June 20, 2019

In Real Life:  Compliance was much higher than required as insurance carriers and TPAs pushed to 
standardize their books of business.  Coverage for gender identity services became more common, 
although the actual impact on overall plan costs has been slight. 

9
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ACA Section 1557 Litigation
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• Eight states and three faith-based health care systems sued HHS on the grounds 
that HHS exceeded its authority in including gender identity and termination of 
pregnancy as forms of sex discrimination as well as violating the Religious Freedom 
Restoration Act (Franciscan Alliance, Inc. v. Burwell)
– The U.S. District Court for the Northern District of Texas agreed and issued a preliminary 

injunction halting enforcement of certain provisions of ACA Section 1557 in December 2016
– Section 1557’s notice and assistance requirements are not subject to the injunction

• Rather than appeal, the DOJ requested a stay while HHS reviewed its existing final 
regulations (coincidentally, the Obama Administration was replaced by the Trump 
Administration during this time)

• The injunction does not affect the parallel federal contractor requirements

June 20, 2019

Note:  Gender identity and sexual orientation discrimination is still being challenged as a violation of 
Title VII of the Civil Rights Act.  The Supreme Court has three joined cases on this issue for 2019.
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ACA Section 1557 Proposed Changes
 May 2019
• HHS releases proposed regulations revising impact of Section 1557 

June 20, 2019

Current Rules Proposed Changes
Protects against discrimination on the basis of sex, 
including termination of pregnancy, sex stereotyping, and 
gender identity

Removes termination of pregnancy, sex stereotyping, and 
gender identity from protection 

Section 1557 applies to all operations of a covered entity,
including its benefit programs, if the employer provides or 
administers health programs or activities that receive 
federal funding from HHS (Example:  A hospital or provider 
that accepts Medicare)

Benefit programs are not affected so long as they do not 
also receive federal funding from HHS

An insurance carrier‘s entire fully insured book of business
is impacted if the carrier receives HHS funding (Example:  
The insurance carrier participates in the exchange)

Only the insurance carrier’s HHS-subsidized fully insured 
products are impacted

Benefit plan notice requirement in 15 different languages Eliminates notice requirement

11
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ACA Preventive Services Mandate
Women’s Contraception
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 As of October 2017
• The entities that may avoid complying with the ACA’s preventive services 

mandate to provide women’s contraception were significantly expanded
– Exemption: Entity objects to any coverage for some or all women’s contraceptive 

services
– Accommodation: Entity willing to allow coverage for some or all women’s 

contraceptive services through a third party but objects to providing directly through 
its plan or paying for services

• Both religious and moral objections available, and an entity may object in 
whole or in part to the women’s contraceptive requirements

Note:  Grandfathered plans remain exempt from the ACA’s preventive services mandate but the 
expanded exemption/accommodation process may provide a reason to drop grandfathered status.
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ACA Preventive Services Mandate
Women’s Contraception
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Entity Religious Exemption or 
Accommodation Available

Moral Exemption or 
Accommodation Available

Church plan  X

Other nonprofit  

Closely held for profit  

Other for profit  /X¹

Other non-government  X

Government X X

Higher education  

Insurance carrier²  

¹ A moral objection is not available to publicly traded entities.
² An insurance carrier is also sheltered by a plan sponsor’s objection (no guidance if plan sponsor’s objection is 

unlawful).
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ACA Preventive Services Mandate
Women’s Contraception

June 20, 2019

• There is no filing requirement for claiming an exemption
– Entities claiming exemption should consider developing a basis for the exemption in the 

event of a challenge
• An entity notifies HHS of an accommodation through EBSA Form 700 or through 

other notice acceptable to HHS
– The accommodation must still be coordinated with the third party
– Accommodations can be revoked and revocations are effective:

o The first day of the first plan year 30 days after revocation, or
o Upon 60 days’ prior notice to participants

• ERISA’s disclosure rules are also in effect
– A revocation of an accommodation is likely a material reduction in benefits unless the 

revocation results in the benefits being provided directly by the plan

14
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ACA Preventive Services Mandate
Women’s Contraception

15

December 2017 
• Two federal district courts granted nationwide preliminary injunctions from 

enforcement (Commonwealth of Pennsylvania v. Trump and State of California v. 
Health and Human Services)

− The DOJ has indicated it disagrees with these rulings and will appeal

March 2018
• Massachusetts lost a challenge in federal court for lack of standing 

(Commonwealth of Massachusetts v. Health and Human Services)
− The court held Massachusetts failed to show harm to any specific women, specific 

harm to Massachusetts, or that any specific employers intended to take advantage of 
the available exemptions

For now, a temporary injunction is in effect

June 20, 2019

Spoiler Alert:  The religious objection may ultimately be scaled back, and the moral objection appears 
more vulnerable overall.
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Other Contraceptive Coverage
Men’s Contraception

• Illinois, Maryland, Oregon, Vermont, and Washington enacted laws requiring health 
insurers to cover certain male contraceptive services on a first dollar basis before an 
insured has met the plan’s annual deductible

• This is problematic for insured plans attempting to qualify as high deductible health 
plans (HDHPs) that enable participants to contribute to HSAs

• The IRS released IRS Notice 2018-12 (March 2018), which indicates male 
contraceptive coverage will not qualify for an exception from the first dollar coverage 
rule as a preventive service or under another exception

– Temporary relief from enforcement until 2020 to give states time to review their insurance 
mandates and/or give participants time to prepare for the loss of HSA eligibility

June 20, 2019

Spoiler Alert:  If nothing changes, fully insured HDHPs will not be available in those States beginning 
in 2020.

16
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Surprise Billing
What Is It?
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• Surprise medical bills generally mean unexpected charges from 
out-of-network (OON) providers when the facility or primary physician 
used for care or treatment is in-network

– The most common surprise billers are anesthesiologists and 
radiologists 

• The surprise biller can frequently charge the difference between 
what the patient’s insurance pays and the amount incurred/billed by the 
out-of-network provider

– It’s believed as much as 20% of emergency care episodes involve an out-of-network bill 
(Health Affairs, January 2017)

June 20, 2019
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Surprise Billing
State Protections
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June 2019
• 25 States offer some form of protection such as mediation and/or 

arbitration

• 9 States provide substantial protection to restrict or limit surprise 
billing (California, Connecticut, Florida, Illinois, Maryland, 
New Hampshire, New York, and Oregon)

– Texas will join this list as of September 2019

– The protections do not apply to self-insured ERISA plans

June 20, 2019
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Surprise Billing
State Protections
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 January 2019
• President Trump directs his cabinet and federal agencies to find a 

solution to limit and/or restrict 
• Several bills and discussion drafts have appeared in Congress

– No Surprises Act (discussion draft) Rep. Frank Pallone (D-NJ) 
o Prohibits balance billing for emergency services performed by an OON

provider and/or at an OON facility
o Prohibits balance billing for OON provider services performed at an in-network facility

– STOP Surprise Medical Bills Act (S. 1531), Sen. Bill Cassidy (R-LA)
o Prohibits balance billing for emergency services and non-emergency services at in-network 

facilities performed by OON providers
– Lower Health Care Costs Act of 2019 (discussion draft), Sen. Lamar Alexander (R-

TN) 
o Prohibits balance billing in certain circumstances and contemplates 3 different mechanisms for 

balance billing disputes

June 20, 2019
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The Lower Health Care Costs Act
Discussion Draft from Senate HELP Committee

June 20, 2019

Ending Surprise Medical Bills

Protecting patients against OON charges in 
emergencies 

• Requires that OON emergency health care charges count toward the patient’s in-
network deductible. 

• Ensures that the ACA’s patient protections for emergency services apply in all relevant 
settings of care. 

Protection against surprise bills • Patients held harmless from surprise medical bills & are only required to pay the in-
network cost-sharing amount for OON emergency care and for care provided by 
ancillary OON practitioners, and for OON diagnostic services at in-network facilities. 

• Facilities and practitioners are barred from sending patients “balance” bills for more 
than the in-network cost-sharing amount.

Resolution for ERISA group health plans Plans must provide in-network guarantees for cost sharing with dispute resolution 
(mediation) or provide for benchmarked contracted rates for OON services

Emergency air ambulance Bills for air ambulance trips be broken out by air and medical charges, so that patients 
and health plans can better understand the cost of emergency air transport

20
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And in Other Stories…
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2020 Plan Design Limits

June 20, 2019

HSA/HDHP Limits 2020 2019
HDHP Minimum Deductible Self-only: $1,400

Family: $2,800

Self-only: $1,350

Family: $2,700

HDHP Maximum Out-of-Pocket Limit Self-only: $6,900

Family: $13,800

Self-only: $6,750

Family: $13,500

HSA Annual Contribution Maximum Self-only: $3,550

Family: $7,100

Self-only: $3,500

Family: $7,000

HSA Catch-up Contribution Limit (age 
55 and older)

$1,000 $1,000

ACA Out-of-Pocket Maximum 2020 2019
Maximum Out-of-Pocket Limit Self-only: $8,150

Family: $16,300

Self-only: $7,900

Family: $15,800

22
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Cross-Plan Offsetting
What Is It?

23

• Some insurance carriers and TPAs utilize offsetting to recover plan overpayments 
paid to providers 

– These usually involve overpayments to out-of-network providers (in-network providers have 
contractual obligations)

– The plan should first request a return of the overpayment, but this doesn’t always happen
• Plan offsetting  

– The insurance carrier or TPA offsets the overpayment by lowering a future reimbursement to 
the provider for services performed for another participant in the same plan 

• Cross-plan offsetting 
– The insurance carrier or TPA offsets the overpayment by lowering a future reimbursement to 

the provider for services performed for an individual covered under a different plan 
– The different plan may be another unrelated employer’s plan 

June 20, 2019
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Cross-Plan Offsetting
Current Developments

24

 January 2019
• The Eighth Circuit Court of Appeals declines to rule on whether cross-plan 

offsetting is a fiduciary violation under ERISA, but it does rule that a benefit 
plan’s language must support the practice (Peterson v. UnitedHealthgroup)

– Lower court ruling did conclude the practice violated ERISA’s “exclusive benefits rule”

 The aftermath, so far…
• Certain insurance carriers/TPAs (e.g. UHC and Aetna) have provided 

recommended language to their clients to provide for cross-plan offsetting
• The DOL has indicated it believes this practice results in one or more ERISA 

fiduciary violations

June 20, 2019

Caution:  We agree with the DOL and recommend self-insured plans not authorize this practice. The 
liability really belongs to the insurance carrier for fully insured plans. 
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ACA and Grandfathered Plans
 February 2019
• The DOL, Treasury, and HHS issue a Request for Information to gather 

information from grandfathered plans, insurance carriers, and third party 
administrators (TPAs) on the challenges to retaining grandfathered status

• The Agencies’ stated intent is to determine whether there are opportunities for 
the Agencies to preserve grandfathered status to the benefit of employers and 
participants

June 20, 2019

In Real Life:  The primary reasons plans maintained grandfathered status were:  
1. to avoid the preventive services mandate (and specifically, coverage for women’s preventive services); 
2. to avoid the external review mandate, and 
3. fear that later, unknown requirements would also apply to non-grandfathered plans (there was little risk of this and 

these have not materialized). 

The number of grandfathered plans has steadily declined due to limitations on the ability to shift plan cost or 
change plan design as well as due to certain changes in the ACA and its regulations.

25
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ACA PCORI Fee
General Fee Information

• Annual fee that started at $1 per covered life, but is annually 
indexed

• Payment due date determined by the last day of the plan year
– Last payment date for calendar year plans will be July 31, 2019
– Last payment date for many non-calendar year plans will be 

July 31, 2020
• Two parties could be responsible for PCORI fee

– If all elements of health plan are fully-insured, the insurance carrier is responsible for paying 
the fee

– If an employer has any elements of their health plan that are self-insured, the employer is 
responsible for paying the fee on the self-insured plan

• Employers with self-insured plan elements will need to use 1 of the 4 methods 
allowed to determine average covered lives

June 20, 2019 26
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ACA PCORI Fee
What Plans Matter?

June 20, 2019

Plans Subject Fee

• Fully-insured group health plans (insurance 
carrier will pay the fee on behalf of the plan)

• Self-insured group health plans (including 
health FSAs and HRAs)

• Health plans funded by a VEBA (Voluntary 
Employee Benefit Association)

• Government entity health plans
• Prepaid health coverage arrangements

Excluded Plans

• HIPAA “excepted” benefit plans
– Can include dental or vision only coverage (or 

limited scope health FSAs or HRAs)

– EAPs, disease management, wellness plans, 
etc. if they do not provide significant medical 
benefits

• Non-group health coverage (life, disability, 
AD&D, etc.)

• Expatriate insurance plans
• Stop loss or indemnity reinsurance policy

Note: Grandfathered and retiree-only group health plans are NOT exempt.

27
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ACA PCORI Fee
Overlapping Plans
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• Health Reimbursement Arrangements (HRAs)
– If the underlying health plan is fully insured, the carrier is responsible for paying the PCORI 

fee on the fully insured plan
– Employer is responsible for the PCORI fee on the self-insured HRA plan (based on number 

of employees only, not covered lives)

• Multiple self-insured arrangements
– Only one PCORI fee needs to be paid for the number of covered lives for self-insured plans 

if:
1. The plan sponsor maintains more than one self-insured arrangement to provide benefits (e.g. 

dental, vision, HRA, health FSA, etc.), and
2. The benefits have the same plan year

– If there are multiple self-insured arrangements and they do NOT have same plan year, then 
separate PCORI fees must be paid for each self-insured arrangement

June 20, 2019
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ACA PCORI Fee
4 Options to Calculate Covered Lives for Self-Insured Plans
1. Actual Count Method 

a) This method requires the employer add the number of covered lives on each day of the plan year and then 
divide by the number of days in the plan year

2. Snapshot Count Method
a) This method allows a “snapshot” of average covered lives during the year
b) Regulations set parameters on how you select the days you will take your “snapshot” or count of average 

covered lives

3. Snapshot Factor Method
a) Instead of counting covered lives, you count single coverage and those that have other than single coverage 

(2 person or family) – use a factor (2.35) applied to other than single coverage to determine avg. covered 
lives

4. Form 5500 Method 
a) Not available if plan does not file a Form 5500 or has not filed its 5500 for the plan year by the PCORI fee 

due date
b) Add number of participants reported at the beginning of the plan year to the number of participants at the 

end of the plan year (if the plan only offers self-only coverage, the total should be divided by 2)
June 20, 2019 29
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ACA PCORI Fee
Plan Year Determines Fee Amount

30June 20, 2019

Plan Year Annual Fee Per Average Covered Life Due Date for Fee
2/1/17 – 1/31/18 $2.39 7/31/2019

3/1/17 – 2/28/18 $2.39 7/31/2019

4/1/17 – 3/31/18 $2.39 7/31/2019

5/1/17 – 4/30/18 $2.39 7/31/2019

6/1/17 – 5/31/18 $2.39 7/31/2019

7/1/17 – 6/30/18 $2.39 7/31/2019

8/1/17 – 7/31/18 $2.39 7/31/2019

9/1/17 – 8/31/18 $2.39 7/31/2019

10/1/17 – 9/30/18 $2.39 7/31/2019

11/1/17 – 10/31/18 $2.45 7/31/2019

12/1/17 – 11/30/18 $2.45 7/31/2019

1/1/18 – 12/31/18 $2.45 7/31/2019
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ACA PCORI Fee
Plan Year Determines Fee Amount

31June 20, 2019

Plan Year Annual Fee Per Average Covered Life Due Date for Fee
2/1/18 – 1/31/19 $2.45 7/31/2020

3/1/18 – 2/28/19 $2.45 7/31/2020

4/1/18 – 3/31/19 $2.45 7/31/2020

5/1/18 – 4/30/19 $2.45 7/31/2020

6/1/18 – 5/31/19 $2.45 7/31/2020

7/1/18 – 6/30/19 $2.45 7/31/2020

8/1/18 – 7/31/19 $2.45 7/31/2020

9/1/18 – 8/31/19 $2.45 7/31/2020

10/1/18 – 9/30/19 $2.45 7/31/2020
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ACA PCORI Fee 
Form 720

32

 Revised annually - https://www.irs.gov/pub/irs-pdf/f720.pdf

• Complete Form
• Mail payment with Form 720-V

June 20, 2019
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ACA Taxes
Excise Tax on High Cost Coverage (“Cadillac Tax”)

33

• A 40% deductible excise tax on the cost of employer-provided group health coverage 
that exceeds certain statutory thresholds

• The tax is intended to:
– Raise revenue to help pay for ACA expenditures;
– Act as a sort of cap on the unlimited tax deduction for employer-provided coverage; and
– Reduce the availability of high cost coverage

• Is this thing even real?
– On January 22, 2018, the “Cadillac Tax” was delayed until January 1, 2022
– This is one of the ACA’s [universally] least popular provisions, but insurance subsidies 

represent a significant unfunded obligation without a significant revenue raising offset

June 20, 2019

Spoiler Alert:  Although still on the books, bills to repeal this appear every year.  We no longer believe 
the Cadillac Tax will ever go into effect, although some sort of fee or tax will be needed to pay for 
subsidies if they remain.
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ACA Taxes
Health Insurance Tax
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• Requires fully insured medical, dental and vision plans to pay a fee, which is baked 
into the premiums

• On and Off Again…
– Effective for 2014

– Off for 2017

– Effective for 2018

– Off for 2019

– Effective 2020 and beyond (so far…)

• There are efforts to repeal this entirely, although another moratorium seems more 
likely

June 20, 2019
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Questions?

35



MarshMMA.com

This document is not intended to be taken as advice regarding any individual situation and should not be relied upon as such. Marsh & McLennan Agency, LLC shall have no obligation to update this publication and shall have no liability to
you or any other party arising out of this publication or any matter contained herein. Any statements concerning actuarial, tax, accounting or legal matters are based solely on our experience as consultants and are not to be relied upon as
actuarial, accounting, tax or legal advice, for which you should consult your own professional advisors. Any modeling analytics or projections are subject to inherent uncertainty and the analysis could be materially affective if any underlying
assumptions, conditions, information or factors are inaccurate or incomplete or should change. Copyright © 2019 Marsh & McLennan Insurance Agency LLC. All rights reserved.


