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Agenda
• Determining Who is an ALE/ALEM
• ACA Shared Responsibility Mandates

• Form 1094/1095 Reporting
• IRS Enforcement of the Employer Mandate

• Questions
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Determining Who
is an ALE/ALEM
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ACA Building Blocks
•

Applicable large employer (ALE)/Applicable large employer member
(ALEM)
– An existing employer is an ALE if it averaged 50 or more FTE equivalent
employees during its 2018 months of operation
– A new employer is an ALE if it reasonably expects to average at least 50 FTE
equivalents during its 2019 months of operation

– ALE status is also determined in the aggregate for certain groups of related
legal entities identified under the Internal Revenue Code, and each member
employer of an aggregated ALE group is known as an ALEM

•

Full time employee (FTE)
– An employee who is or is expected to be employed by an employer for an
average of at least 30 hours of service per week or 130/month (subject to
various measurement rules and exceptions)
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Determining Who is an ALE/ALEM
STEPS

MONTHLY COUNT

EMPLOYER A

1

Known FTEs for month in prior year

16

2

Hours of service by all other employees for month in prior year (do not
count more than 120 hours of service for any single employee)

2,000

3

Divide #2 by 120

17

4

Total FTE equivalents for month
(add #1 and #3 together)

33

5

Perform calculation for each month

Please see
next slide

Did you spot the dirty trick? An FTE is based on 30 hours/week or
130 hours/month, but an FTE equivalent is based on 120 hours/month.
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Determining Who is an ALE/ALEM
Steps

JAN

FEB

MAR

APR

MAY

JUNE

JULY

AUG

SEPT

OCT

NOV

DEC

1

16

18

20

24

24

23

22

23

14

11

8

7

2

2,000

2,100

2,100

2,500

4,000

4,700

4,700

4,800

2,500

1,800

1,000

800

3

17

18

18

21

33

39

39

40

21

15

8

7

4

33

36

38

45

57

62

61

63

35

26

16

14

i

An existing employer is an ALE/ALEM for the current
year if the average employee count during the prior
year is 50 or more.

Add the Row

4

totals for all months and divide by 12

Example: 486/12 = 41
This example is a small employer.

A new employer is an ALE/ALEM for the current year if
the average employee count for the current year is
reasonably expected to be 50 or more.

Remember to pro-rate for partial years by dividing by the
actual number of months of operation. For example, an
employer who began operations in August would divide
by 5 instead of 12.

Remember that ALEM status is based upon the entire
group of related legal entities.
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ACA Shared
Responsibility
Mandates
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ACA Shared Responsibility Mandates
Individual Mandate
• Taxpayers (and their spouse/dependents) must maintain minimum essential
coverage (MEC) during the year or qualify for an exemption
• Taxpayers who do not comply owe a penalty that is the greater of a flat dollar
amount (indexed and adjusted for family size) or 2.5% of annual adjusted gross
income

Note: This penalty was reduced to zero effective January 1, 2019
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ACA Shared Responsibility Mandates
Employer Mandate – “Sledgehammer” or “Doomsday” penalty
• Triggered when an ALE/ALEM fails to offer MEC to at least 95% of its FTEs and at
least one FTE qualifies for a subsidy in the public health insurance exchange
• This penalty is projected to be $2,500 multiplied by all of the ALE/ALEM’s FTEs,
pro-rated monthly ($208.33/month)
• An ALE may exclude 30 FTEs from the penalty calculation
– This 30 FTE limit applies at the controlled group level and an ALEM is limited to
excluding its proportional share of this amount

Example:
ALEM #1 has 50 FTEs and belongs to an ALEM group with 300 total FTEs. ALEM #1 may
exclude 5 FTEs from its penalty calculation (50/300) = 1/6 proportional share of all FTEs; 30 x
(1/6) = 5
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ACA Shared Responsibility Mandates
Employer Mandate – “Tack hammer” or “Per Affected FTE” penalty
• Triggered when an ALE/ALEM offers MEC to at least 95% of its FTEs but fails to
offer affordable, minimum value coverage to an FTE who qualifies for a subsidy in
the public health insurance exchange (the “affected FTE”)
• This penalty is projected to be $3,750 per each affected ACA FTE, pro-rated
monthly ($312.50/month)
Did you know?
An ALE/ALEM does not get credit for offering an FTE coverage unless the FTE can enroll his or
her natural and adopted children under age 26.
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MEC and Minimum Value
•

Minimum Essential Coverage (MEC)
– Broadly defined to include most job-based health plans (including
retiree and COBRA coverage)

•

Minimum Value (MV) Coverage
– Plan must cover at least 60% of the total allowed cost of covered services
expected to be incurred by a standard population
– Must include coverage for hospital and physician services
– Determined by actuarial valuation or a calculator developed by HHS
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Employer Affordability Safe Harbors
•

Affordability
– Affordability determinations are always based on the cost of employee-only
coverage for the lowest cost, MV plan the employee could have elected

– It doesn’t matter if the employee waived coverage, elected a more expensive
plan option, or enrolled dependents
– The applicable affordability percentage changes from year to year
Calendar Year

Affordability Percentage

2018

9.56%

2019

9.86%

The effect of wellness programs:
If wellness incentives can affect the premium, employees must be treated as satisfying any
tobacco-related incentive and failing all other incentives (no matter what the employee does)
13

Employer Affordability Safe Harbors
•

Form W-2 Method
– Coverage is affordable if the
employee’s share of the premium
does not exceed 9.86% of wages
reported in Box 1 of the
employee’s 2019 Form W-2
– Employers can estimate W-2
earnings when pricing coverage, but affordability may not be certain until the
end of the year
– The W-2 method cannot be combined with another safe harbor method
during the same calendar reporting year (may affect employers with noncalendar year plans)
– Box 1 does not include pre-tax benefit deductions generally resulting in a
lower compensation figure than the rate of pay method (in other words, your
rate of pay safe harbor is probably higher)
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Employer Affordability Safe Harbors
•

Rate of Pay Method (Hourly)
– Coverage is affordable if the employee’s
share of the premium does not exceed
9.86% (2019) of 130 paid hours multiplied
by the lower of:
1) The employee’s hourly rate as of the first
day of the plan year; or

2) The employee’s hourly rate at the beginning of a given month
Example:
An employee’s hourly rate is $10 for most of 2019 but $9 for July and August. The rate of pay
affordability safe harbor is:
(130 x $9) x 9.86% = $115.36 for July and August
(130 x $10) x 9.86% = $128.18 for all other months
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Employer Affordability Safe Harbors
•

Rate of Pay Method (Salaried)
– Coverage is affordable if the employee’s
share of the premium does not exceed
9.86% (2019) of the employee’s gross
monthly salary as of the first day of the
plan year
– The rate of pay method is not available for
a non-hourly employee if the employee’s

salary decreases during the plan year
Example:
An employee’s monthly [gross] salary is $3,000. The rate of pay affordability safe harbor is:
$3,000 x 9.86% = $295.10

– The rate of pay method does not exclude pre-tax benefit deductions, but it
misses bonuses, commissions, and tips
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Employer Affordability Safe Harbors
•

Federal Poverty Limit Method
– Coverage is affordable if the employee’s share of the premium does not
exceed 9.86% (2019) of the individual federal poverty limit divided by 12 for
the calendar year
– The 2019 federal poverty limits will not be available until early 2019, but they
generally rise around $120 per year

Example using 2018 limits:
The 2018 individual federal poverty limit was $12,140.
($12,140 x 9.56%) = $1,161
($1,161 / 12) = $96.72
Coverage was affordable if the monthly cost of coverage was $96.72 or less.
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Form 1094/1095
Reporting
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Which Forms to File
Plan Type

Form 1095-B
Employer

Form 1095-B
Insurance Carrier

Form 1095-C
Parts I and II

Form 1095-C
Part III

ALE/ALEM
Fully-Insured

No

Yes

Yes

No

Small Employer
Fully-Insured

No

Yes

No

No

ALE/ALEM
Self-Insured

No

No

Yes

Yes

Small Employer
Self-Insured

Yes

No

No

No

Forms 1095-B are filed with the IRS using Form 1094-B as the transmittal

Forms 1095-C are filed with the IRS using Form 1094-C as the transmittal
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Form Due Dates
Delivery of Forms 1095 to Individuals
•
•

The deadline was extended to March 4, 2019.
No additional extension is available.

Filing Forms 1094/1095 with IRS
• The deadline to file with the IRS was not extended.
– The deadline for entities filing electronically is April 1, 2019. Entities filing 250 or
more forms must file electronically.
– The deadline for entities filing by paper is February 28, 2019.

• An automatic 30-day extension of the deadline to file with the IRS may be
requested using Form 8809.
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Form 1094-B

This is the transmittal (i.e. “cover sheet”) when filing Forms 1095-B with the IRS
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Form 1095-B
Code B is used in Line
#8 to reflect employersponsored coverage
Part II is only used by
insurance carriers
Part III is the
information for the
covered employee’s
specific employer
Part IV is used to report
an individual’s months
of coverage
A single day of
coverage is enough for
a month to count
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Form 1094-C
Each ALE/ALEM must
file its own forms
(limited exception for
government entities)
If an ALE/ALEM files
more than one 1094-C,
only one is marked
“authoritative” with
Parts II, III, and IV
completed
Parts II, III, and IV are
left blank for the
additional forms
If only one 1094-C is
filed, Lines #18 and
#20 must match
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Form 1094-C, Continued

Column (a) has
been the biggest
source of trouble
Marking “yes” on
Part II, Line #21 but
leaving Column (d)
unchecked or Part
IV blank isn’t
helping either
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Form 1094-C, Continued

Watch for conflicts
between Parts II, III,
and IV on the issue
of aggregated groups
Did you
know
that
entities
identified in Part IV
are supposed to
appear in descending
order based on size?
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Form 1095-C

Up here, coverage
and enrollment must
be effective for every
day of the month in
order to report an
offer was made and
an employee was
enrolled
But down here, a
single day of
coverage is enough
for a month to count
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Form 1095-C Codes are Unchanged for 2018
Line #14, Code Series 1
1A

MEC, MV offered to FTE affordable based on mainland federal poverty limit and MEC offered to spouse and children

1B

MEC, MV offered to employee only

1C

MEC, MV offered to employee and MEC offered to children, but not spouse

1D

MEC, MV offered to employee and MEC offered to spouse, but not to children

1E

MEC, MV offered to employee and MEC offered to spouse and children

1F

MEC not providing MV offered to employee

1G

Coverage offered to individual who was not an FTE for any month and who enrolled in self-insured coverage

1H

No offer of MEC

1J

MEC, MV offered to employee and MEC conditionally offered to spouse, but not to children

1K

MEC, MV offered to employee and MEC offered to children; MEC conditionally offered to spouse

Useless trivia?
Did you notice the codes don’t actually care if the coverage offered to spouses and children is MV?
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Form 1095-C Codes are Unchanged for 2018
Line #16, Code Series 2
2A

Not employed during the month

2B

Not an FTE

2C
2D

Enrolled in coverage for every day of the month
Limited non-assessment period (includes waiting periods, measurement, and any month in which coverage started
after the first day of the month)

2E

Multiemployer plan relief

2F

Form W-2 affordability safe harbor (must be used for all months or not at all)

2G

Federal poverty limit affordability safe harbor

2H

Rate of pay affordability safe harbor

Mantra:
Never leave Line #16 blank if you can use a code to defend yourself (unless 1G is used in Line
#14)
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Coding Tips, Tricks, and Lessons Learned…

• Naked 1A Codes
– The instructions indicate that Line #16 may be left blank when Code 1A is used in
Line #14 since Code 1A already indicates affordable coverage was offered
– The IRS is having trouble processing this correctly. Use an affordability safe
harbor to protect yourself if the employee waives coverage.

• Opt-out Credits
– The value of an opt-out credit for waiving medical coverage is added to the cost
of coverage in Line #15 unless the credit is conditioned on the employee’s
enrollment in other group health coverage
– Opt-out credits implemented before December 15, 2015 are currently
grandfathered from affecting the cost of coverage
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Coding Tips, Tricks, and Lessons Learned…

• Mid-month Enrollment
– The correct code sequence for the month in which an employee gains eligibility
and enrolls after the first day of the month is 1H/-/2D

• COBRA/Retiree Coverage – Terminated Employment
– If an employee terminates employment and loses coverage before the last day of
the month, the correct code sequence is 1H/-/2B
– All remaining months should be coded 1H/-/2A even if coverage elected
– If coverage elected and self-insured, employer must report coverage in
subsequent years on Form 1095-C or Form 1095-B
– No ongoing employer obligation to report coverage in later years if fully-insured
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Coding Tips, Tricks, and Lessons Learned…

• COBRA Coverage – Remains Employed
– If an employee loses eligibility but remains employed and elects COBRA, the
employer will continue to reflect an offer of coverage and enrollment
– The offer on Line #14 should reflect who actually received the offer of COBRA
coverage (e.g. 1B if employee-only)
– Affordability shouldn’t be a concern; Code 2B or 2C likely apply in Line #16

• Employer Contributes to Multiemployer Plan
– The correct code sequence when an employer contributes to a multiemployer
plan pursuant to a collective bargaining agreement is 1H/-/2E
– The employer leaves Part III of Form 1095-C blank; the multiemployer plan will
report coverage on Form 1095-B
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IRS Enforcement
of the Employer
Mandate
32

The Enforcement Process – As Intended
•

Employer provides Health Insurance Marketplace notice

•

Employee applies for Marketplace coverage and claims subsidy eligibility

•

Marketplace sends notice of employee claiming subsidy eligibility to
employer
– Federal exchanges did not really begin to provide this before 2017 resulting
in a largely honor code system for subsidy eligibility*

– State-run exchanges did a better job of providing these notices

•

Employer response to marketplace

•

Employer Form 1095-C reporting

•

IRS Letter 5699 or IRS Letter 226J

* Some suggest this is a defense against a subsequent ESRP assessment.
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IRS Enforcement in Progress
•

IRS Letter 5699 – Request for
Employer Reporting of Offers of
Health Insurance Coverage (Forms
1094-C and 1095-C)

•

This is the IRS notifying an
employer that the IRS believes an
employer was an “applicable large
employer” (ALE) for the year in
question and should have filed
Forms 1094-C and 1095-C
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IRS Enforcement in Progress
•

Interestingly, this Letter 5699 does
not include a form to appoint an
authorized representative (unlike
Letter 226J), but this is still a good
idea and would be handled through
an attached letter

•

If an employer believes it was not an
ALE, the employer should attach
substantiation
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IRS Enforcement in Progress
•

IRS Letter 226J – Notice of
Proposed Employer Shared
Responsibility Payment (ESRP)
– Form 14764 – ESRP Response
– Form 14765 – Employee Premium
Tax Credit Listing
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IRS Enforcement in Progress
•

The ESRP Summary
table is included in 226J
and will break down the
proposed ESRP by
month and which
penalty was incurred

•

The specific individuals
triggering the ESRP will
be identified on Form
14765
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IRS Enforcement in Progress
•

Employers will agree or disagree
with the proposed ESRP on Form
14764

•

A separate signed supporting
statement is used to explain why
you actually disagree with the
ESRP

•

Form 14764 is also used to appoint
an authorized representative to act
on the employer’s behalf
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IRS Enforcement in Progress
•

IRS will identify which
individuals it believes
triggered the ESRP in Form
14765

•

The IRS will provide the
Form 1095-C information it
was provided for Part II,
Lines #14 and #16 in the
upper half of the highlighted
portion

•

The employer may enter
proposed corrections in the
lower half of the highlighted
portion
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The Response Process
•

Response to IRS due by response date indicated on 226J
– IRS is relatively liberal with extensions unless requested at 11th hour
– 2nd chance letters sometimes sent with additional 10 days to respond

•

Your response to the IRS should include completed Forms 14764,
14765, and a signed supporting statement if you disagree with the ESRP

•

If ESRP timely disputed, IRS will respond with IRS Letter 227 describing
next steps, if any
– Employer response to 227 due by response date indicated on 227

– Employer may request a hearing
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The Response Process
•

ESRP assessed if: (i) employer fails to timely respond to letters, (ii)
employer agrees with ESRP, or (iii) the IRS determines the amount is
correct following a hearing
– Existing guidance does not describe any appeals process following a hearing
– Employers could pay ESRP and challenge in court

•

If the proposed ESRP is assessed, the “bill” will appear as IRS Notice
CP 220J
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The Response Process
•

You should use registered or other delivery tracking mail for all
correspondence to IRS

•

A postmark by the delivery date will suffice

•

In addition to the U.S. Postal Service, you may use FedEx, UPS, or DHL
– There are alternate mailing addresses when using a private delivery service

– The alternate mailing addresses will be for the same general location
– The supporting statement included in the mailing should still be addressed to
the address identified on the 226J letter for internal routing purposes
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Questions?
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HR Professional Credits

Activity ID: 19-66K54
Title: ACA Reporting Requirements
Start Date: January 17, 2019
End Date: January 17, 2019
Professional Development Credits: 1
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