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Wrapping Up 2019 and
Planning for 2020
Marsh & McLennan Agency LLC

Written Plan Documents
ERISA health and welfare plan documents
•
•
•

Amendments intended to be effective during a plan year must
generally be adopted no later than the last day of that plan year
This principle also generally applies to non-ERISA health and
welfare plan documents
Certain changes in applicable law requiring or permitting
amendments may allow for a different amendment period

IRC Section 125 cafeteria plan documents
•
•

Amendments cannot generally be effective before they are adopted
In other words, an amendment intended to be effective as of the
beginning of the plan year must generally be made before the plan year begins

In a pinch: Other evidence that an amendment actually occurred may be
used as a basis to update the plan document after-the-fact.
•

Certain changes in applicable law requiring or permitting amendments may allow
for a different amendment period
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Which Forms 1094/1095 to File for 2019
Form 1095-B
Employer

Form 1095-B
Insurance Carrier

Form 1095-C
Parts I and II

Form 1095-C
Part III

ALE/ALEM
Fully Insured

No

Yes

Yes

No

Small Employer
Fully Insured

No

Yes

No

No

ALE/ALEM
Self-Insured

No

No

Yes

Yes

Small Employer
Self-Insured

Yes

No

No

No

Plan Type

Forms 1095-B are filed with the IRS using Form 1094-B as the transmittal

Forms 1095-C are filed with the IRS using Form 1094-C as the transmittal
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2019 Form 1094/1095 Due Dates
•
•

Delivery of Forms 1095 to Individuals
Due March 2, 2020
No further extension is available
Filing Forms 1094/1095 with IRS

• The deadline for entities filing by paper is February 28, 2020
• The deadline for entities filing electronically is March 31, 2020. Entities
filing 250 or more forms must file electronically.

• An automatic 30-day extension of the deadline to file with the IRS may be
requested using Form 8809
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ACA Reporting Building Blocks
Applicable large employer (ALE)/Applicable large employer
member (ALEM)
•
•
•

An existing employer is an ALE for 2020 if it averaged 50 or more FTE
equivalent employees during its 2019 months of operation
A new employer is an ALE if it reasonably expects to average at least
50 FTE equivalents during its 2020 months of operation
ALE status is also determined in the aggregate for certain groups of
related legal entities identified under the Internal Revenue Code, and
each member employer of an aggregated ALE group is known as an
ALEM

Full time employee (FTE)
•

An employee who is or is expected to be employed by an employer for
an average of at least 30 hours of service per week or 130/month
(subject to various measurement rules and exceptions)
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Determining Who is an ALE/ALEM for 2020
STEPS

MONTHLY COUNT

EMPLOYER A

1

Known FTEs for month in prior year

16

2

Hours of service by all other employees for month in prior year (do not count
more than 120 hours of service for any single employee)

2,000

3

Divide #2 by 120

17

4

Total FTE equivalents for month
(add #1 and #3 together)

33

5

Perform calculation for each month

Please see
next slide

Did you spot the dirty trick? An FTE is based on 30 hours/week or
130 hours/month, but an FTE equivalent is based on 120 hours/month.
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Determining Who is an ALE/ALEM for 2020
Steps

JAN

FEB

MAR

APR

MAY

JUNE

JULY

AUG

SEPT

OCT

NOV

DEC

1

16

18

20

24

24

23

22

23

14

11

8

7

2
3

2,000

2,100

2,100

2,500

4,000

4,700

4,700

4,800

2,500

1,800

1,000

800

17

18

18

21

33

39

39

40

21

15

8

7

4

33

36

38

45

57

62

61

63

35

26

16

14

An existing employer is an ALE/ALEM for the current
year if the average employee count during the prior
year is 50 or more.

Add the Row

4

totals for all months and divide by 12

Example: 486/12 = 41
This example is a small employer.

A new employer is an ALE/ALEM for the current year if
the average employee count for the current year is
reasonably expected to be 50 or more.

Remember to pro-rate for partial years by dividing by the
actual number of months of operation. For example, an
employer who began operations in August would divide
by 5 instead of 12.

Remember that ALEM status is based upon the entire
group of related legal entities.
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Employer Affordability Safe Harbor Percentage
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2019 Form W-2 Reporting
The cost of health coverage
must be reported using Box
12, Code DD.
• Total cost of medical
coverage
• FSA amounts in excess of
the employee’s own
contributions
• Hospital indemnity or
specified illness paid pretax or by employer (tax free)
Employer and employee pretax HSA contributions must be
reported using Box 12, Code
W.
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2019 Form W-2/W-3 Due Dates
•
•

Delivery of Forms W-2 to Individuals
Due January 31, 2020
A for cause extension of the deadline to may be requested by written
letter to the IRS
Filing Forms W-2/W-3 with SSA

• The deadline for entities filing by paper or electronically is January 31,
2020. Entities filing 250 or more forms must file electronically.
• A 30-day for cause extension of the deadline to file may be requested by
filing Form 8809 with the IRS
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2020 Plan Design Limits
Annual Limit

2019

2020

Self-Only

Family

Self-Only

Family

ACA OOP Maximum Amount

$7,900

$15,800

$8,150

$16,300

HDHP Minimum Deductible

$1,350

$2,700*

$1,400

$2,800*

HDHP OOP Maximum Amount

$6,750

$13,500

$6,900

$13,800

HSA Annual Contribution Maximum

$3,500

$7,000

$3,550

$7,100

HSA Catch-Up Contribution

$1,000

$1,000

HCFSA Employee Contribution

$2,700

$2,750

DCFSA Contribution

$5,000 ($2,500 each if MFS)

$5,000 ($2,500 each if MFS)

Qualified Transportation Fringe

$265/month for parking
$265/month transit & vanpool

$270/month for parking
$270/month transit & vanpool

$14,080

$14,300

Adoption Assistance

* If using an embedded individual deductible for family coverage, the minimum embedded deductible must equal the family minimum statutory
deductible ($2,800 for 2020). Under the ACA, a self-only OOPM limit also applies to family coverage for non-grandfathered plans.
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New ACA Preventive Services Coming
Required for non-grandfathered medical coverage
Recommendation

Released

Effective for Plan Years
Beginning On/After

Skin cancer behavioral screening

March 2018

April 1, 2019

Falls prevention for older adults

April 2018

May 1, 2019

Osteoporosis screening for women 65+

June 2018

July 1, 2019

Osteoporosis screening for
postmenopausal women <65 at increased
risk

June 2018

July 1, 2019

Cervical cancer screening

August 2018

September 1, 2019

Syphilis screening for pregnant women

September 2018

October 1, 2019

Obesity screening and counseling for
adults

September 2018

October 1, 2019

Unhealthy alcohol use screening for adults

November 2018

December 1, 2019
13

New ACA Preventive Services Coming
Required for non-grandfathered medical coverage
Recommendation

Released

Effective for Plan Years
Beginning On/After

Gonorrhea prophylactic medication for
newborns

January 2019

February 1, 2020

Perinatal depression counseling and
intervention

February 2019

March 1, 2020

HIV screening for pregnant women

June 2019

July 1, 2020

HIV screening ages 15 to 65

June 2019

July 1, 2020

Hepatitis B screening for pregnant women

July 2019

August 1, 2020

BRCA risk assessment and genetic
counseling/testing

August 2019

September 1, 2020

Breast cancer preventive medication

September 2019

October 1, 2020

Bacteriuria screening for pregnant women

September 2019

October 1, 2020
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Odds & Ends
Confirm any wellness program complies with applicable law
•
•
•
•

HIPAA
ADA (see slides #24-25)
GINA (see slides #24-25)
Tax Code

Confirm medical plans comply with MHPAEA

Did You
Know?

State and local
governmental
• Plans tend to do well complying with cost sharing and visit limits
entities with
• Most issues today appear to be with administrative hurdles and other
self-insured
gatekeeping requirements for mental health and substance abuse care plans may opt
out of the
that are greater than those for medical/surgical benefits
MHPAEA by
Example: Prior authorization required for all mental health and substance abuse filing an
election with
care but only required for inpatient medical/surgical care and certain other
CMS.
procedures.
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Odds & Ends
Complete Medicare Part D annual
disclosure
•

•

•

Employers that provide prescription drug
coverage to Medicare Part D eligible
individuals must file an annual disclosure with
the Centers for Medicare and Medicaid
Service (CMS)
Due within 60 days after the beginning of the
plan year or March 1, 2020 for a calendar
year plan
There is actually no penalty for failing to file
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And in Other Stories…
Marsh & McLennan Agency LLC

Impeachment of the President
The U.S. House of Representatives passed articles of impeachment for
abuse of power and obstruction of Congress on December 18, 2019 (230197)
•

It was a virtual certainty these would pass and move to the U.S. Senate for trial
Simple Majority of 218 House Votes Required to Pass
Democrats

Republicans

Independents

233

197

1

4 vacancies

Trial proceedings will begin in the U.S. Senate in January 2020
(Chief Justice Roberts will preside over trial)
•

There is no chance the President will be removed from office
67 Senate Votes Required to Convict
Democrats

Republicans

Independents

45

53

2

Was there a point
to all this?
Both sides knew the
President would never
be removed from office
for these charges. This
was always about
accountability and
getting information into
the public record before
the 2020 election.
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Texas v. U.S. (is the ACA Constitutional?)
December 2017 – December 2018
•

Tax Cuts and Jobs Act zeroes individual mandate penalty as of January 1,
2019

•

18 States file suit against U.S. on basis that Affordable Care Act (ACA) is
unconstitutional without individual mandate

•

Texas federal trial court judge rules entire ACA is unconstitutional

March 2019 – July 2019
• Parties appeal to the 5th Circuit Court of Appeals
• DOJ files an initial brief with Fifth Circuit Court of Appeals on behalf of the U.S.
in favor of upholding the decision finding the entire ACA unconstitutional
• Oral arguments held during July 2019 and the Court did not appear supportive
of the ACA
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Texas v. U.S. (is the ACA Constitutional?)
December 2019
•

The 5th Circuit agreed the individual mandate is unconstitutional without a
corresponding tax penalty but remanded the case back to the District Court to
provide additional analysis on whether this provision is severable from the ACA

Spoiler Alert: If the lower courts strike down the entire ACA, the U.S. Supreme Court is sure to
hear the case. This may not occur before 2021, since the case will need to work its way back through
the District Court and 5th Circuit. If the lower courts determine the individual mandate can be severed
from the rest of the ACA, the Supreme Court may decline to hear the case which preserves the
current status quo.

Did you know? Although the Trump Administration has appointed two new justices, the five
Supreme Court justices that initially saved the ACA in 2012 are still on the bench.
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State Individual Mandates
Several states recently enacted their own ACA-style individual mandates requiring
taxpayers to provide proof of coverage to avoid penalties
State

California

Effective

Individual
Penalty

Forms

Employer/Insurance
Carrier Reporting
Requirement

2020

Same as previous
ACA penalty

IRS Form 1095 can be
used

March 31st of following year
to CA Franchise Tax Board
June 30, 2020

District of
Columbia

2019

Same as previous
ACA penalty

IRS Form 1095 can be
used

30 days after federal filing
date in later years
Unclear if employer must
report anything if coverage
fully insured
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State Individual Mandates
State

Massachusetts

Effective

2006
(revised over
the years)

Individual
Penalty

Maximum of
$127/month or
$1,524/year

Forms

MA Form 1099-HC

Employer/Insurance
Carrier Reporting
Requirement
MA 1099-HC due January
31st of following year to
covered MA residents and
MA Department of Revenue
(TPAs may perform function
for self-insured plans)

MCC Application
MA Creditable Coverage
applications are due by
November 30th for the
current year

New Jersey

2019

Same as previous
ACA penalty

IRS Form 1095 can be
used

March 31st of following year
to NJ Dept. of Revenue and
Enterprise Services
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State Individual Mandates
State

Rhode Island

Vermont

Individual
Penalty

Forms

2020

Same as previous
ACA penalty

Has not been addressed
but likely IRS Forms
1095 can be used

2020

Has not been
addressed but
likely same as
previous ACA
penalty

Has not been addressed
but likely IRS Forms
1095 can be used

Effective

Employer/Insurance
Carrier Reporting
Requirement
Has not been addressed but
likely by March 31st of
following year to Rhode
Island Dept. of Taxation

Has not been addressed but
likely by March 31st of
following year to Vermont
Dept. of Taxes
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Wellness Programs – The Elephant in the Room
2017 – 2018
• The AARP sued the Equal Employment Opportunity Commission
(EEOC) over the ADA and GINA wellness regulations
• Current ADA and GINA enforcement status for wellness programs:
– The ADA & GINA wellness incentive limits have been vacated as of
January 1, 2019
– BUT the remaining pieces of ADA & GINA wellness program rules remain
intact (including the ADA’s “no gateway” rule)

2019 – Present
• The EEOC may release new proposed regulations in 2020

• A test case is underway involving Yale University and an
initial ruling may appear in 2020
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Wellness Programs – The Elephant in the Room
Wellness Program Options in the Meantime…
1. Leave existing wellness programs that comply with the vacated ADA and GINA
incentive limits alone without making any design changes
–

It seems unlikely the EEOC will find discrimination and intervene against a wellness
program that complies with the incentive limits as originally drafted

–

Wellness programs were doing pretty well in court under the ADA and GINA before the
final regulations were issued

2. Modify existing wellness programs by eliminating or reducing incentives for
activities that are subject to the ADA and/or GINA
3. Determine whether to implement new wellness program activities with incentives
that are subject to the ADA and/or GINA
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ACA – Women’s Contraception
December 2017 – November 2018
•

Two federal district courts granted nationwide preliminary injunctions from
enforcement of the religious and moral exemptions (Commonwealth of
Pennsylvania v. Trump and State of California v. Health and Human Services)

•

DOJ appeals both rulings

December 2018
•

9th Circuit upholds CA District Court injunction, but only in the 5 states involved
in the suit (California, Delaware, Maryland, New York, and Virginia)

July 2019
•

3rd Circuit upholds PA District Court nationwide injunction

Spoiler Alert: This will also ultimately head to the U.S. Supreme Court. The religious objection
may ultimately be scaled back, and the moral objection appears more vulnerable overall.
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Male Contraceptive Coverage
2016 – 2017
•

Illinois, Maryland, Oregon, Vermont, and Washington enacted laws requiring health
insurers to cover certain male contraceptive services on a first dollar basis before an
insured has met the plan’s annual deductible

•

Vermont and Washington laws excluded high deductible health plans (HDHPs)

•

Conflict for insured plans in Illinois, Maryland, and Oregon attempting to qualify as HDHPs
that enable participants to contribute to HSAs

2018
•

IRS released IRS Notice 2018-12 (March 2018) stating male contraceptive coverage will
not qualify for an exception from the first dollar coverage rule as a preventive service or
under another exception but granted temporary relief from enforcement until 2020

Update: Illinois and Maryland have revised their laws to exclude HDHPs. It appears fully
insured HDHPs are still not available in Oregon beginning in 2020.
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Association Health Plans (AHPs) – Update
June 2018
• U.S. Department of Labor (DOL) issues final regulations adding relaxed
standard AHPs (“Pathway 2”) to existing narrow standard AHPs (“Pathway
1”)



Pathway 1 AHP

Pathway 2 AHP

AHP Member Employers Must:

AHP Member Employers Must:

Be within the same industry, trade, line of business
or profession



Be within the same industry, trade, line of business
or profession (without regard to geographic
location)

AND


OR
Be located within the same geographic location
(usually within the same state)



Have their principal place of business located
within the same state or metro area (even if the
metro area crosses state lines)
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Association Health Plans (AHPs) – Update
March 2019 – May 2019
• D.C. District Court strikes down major portions of Pathway 2 AHP; DOL
signals it will recognize existing Pathway 2 AHPs but suspend new formation
• DOL appeals District Court ruling



Pathway 1 AHP

Pathway 2 AHP | Suspended

AHP Member Employers Must:

AHP Member Employers Must:

Be within the same industry, trade, line of business
or profession



Be within the same industry, trade, line of business
or profession (without regard to geographic
location)

AND


OR
Be located within the same geographic location
(usually within the same state)



Have their principal place of business located
within the same state or metro area (even if the
metro area crosses state lines)
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Association Health Plans (AHPs) – Update
July 2019
• DOL issues Advisory Opinion permitting Pathway 1 AHP across state lines



Pathway 1 AHP

Pathway 2 AHP | Suspended

AHP Member Employers Must:

AHP Member Employers Must:

Be within the same industry, trade, line of business
or profession



Be within the same industry, trade, line of business
or profession (without regard to geographic
location)

AND


OR
Be located within the same geographic location
(usually within the same state)

November 2019
• Appeal underway in D.C. Circuit Court



Have their principal place of business located
within the same state or metro area (even if the
metro area crosses state lines)

Spoiler Alert: This will also ultimately
be resolved in the U.S. Supreme Court,
although maybe not before 2021.
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ACA Section 1557 Proposed Regulations
May 2019
• HHS releases proposed regulations revising Section 1557 (this should go
final in 2020 largely as is)
Current Rules

Proposed Changes

Protects against discrimination on the basis of sex,
including termination of pregnancy, sex stereotyping, and
gender identity

Removes termination of pregnancy, sex stereotyping, and
gender identity from protection

Section 1557 applies to all operations of a covered entity,
including its benefit programs, if the employer provides or
administers health programs or activities that receive
federal funding from HHS (Example: A hospital or provider
that accepts Medicare)

Benefit programs are not affected so long as they do not
also receive federal funding from HHS

An insurance carrier‘s entire fully insured book of business
is impacted if the carrier receives HHS funding (Example:
The insurance carrier participates in the exchange)

Only the insurance carrier’s HHS-subsidized fully insured
products are impacted

Benefit plan notice requirement in 15 different languages

Eliminates notice requirement
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Proposed Transparency Rules
November 2019
•

HHS released proposed rules for transparency in coverage

•

The rules will require greater access to negotiated discounted prices for group
health plan members and the general public

•

The rules will require plans to provide a variety of information to participants:
–

Tools to estimate cost sharing before care is received (in-network and out-of-network)

–

Tools showing the differences in cost between providers

•

Insurance carriers are responsible for fully insured plans

•

Plan administrators are responsible for self-insured plans but third party
administrators will address this on their behalf
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Surprise Billing – Recap
Surprise medical bills generally mean unexpected charges
from out-of-network (OON) providers when the facility or
primary physician used for care or treatment is in-network
•

The most common surprise billers are anesthesiologists and
radiologists

The surprise biller can frequently charge the difference between
what the patient’s insurance pays and the amount incurred/billed by the
out-of-network provider
•

It’s believed as much as 20% of emergency care episodes involve an out-of-network bill
(Health Affairs, January 2017)

28 States offer some form of protection such as mediation and/or arbitration but
only 13 offer more comprehensive surprise billing protection
•

These protections do not apply to self-insured ERISA plans
33

Surprise Billing – Update
Various bipartisan proposals are in the works
HELP/HEC Committee Outline to Reduce Surprise Medical Bills
Protecting patients against OON charges
in emergencies

• Requires that OON emergency health care charges count toward the patient’s
in-network deductible.
• Ensures that the ACA’s patient protections for emergency services apply in all
relevant settings of care.

Protection against surprise bills

• Patients held harmless from surprise medical bills & are only required to pay
the median in-network cost-sharing amount for OON emergency care and for
care provided by ancillary OON practitioners, and for OON diagnostic services
at in-network facilities.
• Facilities and practitioners are barred from sending patients “balance” bills for
more than the in-network cost-sharing amount.

Resolution for ERISA group health plans

Plans must provide in-network guarantees for cost sharing with independent
dispute resolution or provide for benchmarked contracted rates for OON services

Emergency air ambulance

Bills for air ambulance trips be broken out by air and medical charges, so that
patients and health plans can better understand the cost of emergency air
transport
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Odds & Ends
The Health Insurance Tax (HIT) requires fully insured medical, dental and vision
plans to pay a fee, which is baked into the premiums
•

The HIT is set to be “on” again for 2020 (it was off in 2019)

A late year-end bipartisan Congressional spending bill is likely to be enacted into
law and includes several significant changes
•

A permanent repeal of the “Cadillac Tax”

•

A permanent repeal of the HIT

•

A permanent repeal of the Medical Device Tax

•

A ten year extension to PCORI

The FDA and HHS are proposing two rules permitting the importation of certain
prescription drugs from Canada
•

The proposals currently exclude many specialty medications and chronic disease
therapies
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Questions?
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