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• Aaron Dean is a construction lawyer who represents
general contractors, subcontractors, and suppliers.
• Mr. Dean is licensed to practice law in North Dakota,
Minnesota, and Wisconsin.
• Mr. Dean is a former President of the Minnesota
Subcontractors Association and a former Chair of the
Construction Law Section of the Minnesota State Bar
Association.
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Modifying Construction
Contracts


There are two main ways to modify a construction contract.
•

By agreement.

•

Without agreement.
 There are several ways to modify a construction contract without
agreement of the parties.



“By agreement” method to modify a contract: Change Order.



Three main ways to modify a contract without complete agreement:
• Construction Change Directive (CCD).
• Force Account.
• Claim.
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Modifying Construction Contracts.


CCD and Force Account ways to modify a construction contract have some
elements of agreement.



Stated another way, there is partial agreement that a change in scope of
work has occurred, which necessitates a price or time (or both)
adjustment.



CCD method requires the A/E to issue a directive to perform changed work
and the price and time impacts are determined later.



Force Account method relies upon a pre-published schedule of prices for
labor or equipment for extra work ordered by one party. For example,
MnDOT Standard Specification, 1904.4 (2014).

Modifying a Construction Contract.
 Primary way to modify/amend a construction contract that
most people think of is through the Change Order process.
 Change Order.
• Literally, the title of the document signifies a “change”
has occurred and was ordered or agreed upon by the
parties.
• Change Order is simply an amendment to the
construction contract.

Change Order Process
 Typically, Change Orders are to be agreed
upon in writing and work is performed
after the Change Order is signed.
 Actual practice does not always follow the
terms of the parties’ contract – leading to
frustration and conflict.
 Be wary of three issues:
1.
2.
3.

Who has authority to order or agree upon the change?
When does the change get memorialized?
End of the job scenarios.

November 2017 Jury Trial.
 $1.395 Million Jury Verdict.
 Substantial public construction project
located in Bismarck, North Dakota.

 Change Order and CCD issues at trial.
 Discuss Change Order issue first.

North Dakota Heritage Center

Comstock/State of North Dakota Contract
$22,157,700.00
-($ 500,000.00)
+$638,387.56
$ 22,296,087.56

Original Contract Amount
Post Contract Fly Ash
Donation
Value of Change Orders #1-#33
Final Contract Amount (via
Change Orders)

10/17/2014 Change Order #33 (Exhibit 63)
 State Waived Claims for Delays
 State Waived Claims for Extra Architectural Fees
 State Agreed to Provide an Updated Punchlist with
Updated monetary values because the State was
withholding contract funds.
 State was still withholding $2,020,000 as of Mid-October
2014 – after public Grand Opening Ceremony and a year
after moving into the building.

CO #33

Three Years of Using the Heritage Center Since Grand Opening

Change Order Provisions
 Construction contracts universally require
written change orders signed by both
parties before performing extra work.
 Parties frequently ignore these provisions.
 What happens when there is a dispute?
• Other party acknowledges oral directive
• Course of dealing ignoring “Changes clause”.
• Other party’s knowledge of extra work.
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Sunshine: How Do I Know if the
Owner Has Paid or Not Paid?
 On public construction projects, it is easy to
verify whether the owner has paid the general
contractor, including for Change Order work.
 Freedom of Information Act or similar state
statute.
 On public construction projects, obtain GC’s
pay applications, owner’s payment
information, certificates of substantial and
final completion, and certificate of occupancy.

14

Has the Owner paid the GC?
 But how do you know on a private
construction project if the owner
paid the GC?
 Freedom of Information Act or
similar state statute applies to
public construction projects. These
statutes do not apply to private
construction projects.
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Change Order Provisions
•

Has the Written Change Order Requirement Been Waived by the
Parties’ Course of Conduct?
Change Order

Dated Signed

Work Performed

#1

8/1/2017

6/2017

#2

9/1/2017

7/2017

#3

10/15/2017

9/2017

#4

11/10/2017

Late 10/2017 and early 11/2017

#5

12/20/2017

Late 12/2017

#6

2/5/2018

Before and after 2/5/2018

#7

2/5/2018

Not yet performed

•

Contractor has 30+ unresolved change order requests at the end of the
job.
•

•

Owner says none of the change order requests are valid because there
are no written signed change orders preceding the alleged extra work.
What happens?
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Change Order Provisions
 Modify the contract through the
parties’ course of performance.
 Even though the construction contract
says that Change Orders will precede
extra work, the parties decided to
modify their contract after it was
signed and ignore the contract’s
Change Order process.
 Be careful: this works both ways.
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Fryberger Jury Trial.
 Duluth, Minnesota, jury trial.
 Contractor sought hundreds of thousands
of dollars for alleged “extra work.”
 Contractor drafted the construction
contract.
 Written change order provision in the
construction contract.
 Contractor alleged an oral agreement at
the outset of the project to “settle up” at
the end of the job on change orders.
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Fryberger Jury Trial.
 Homeowners, Tiegen and Susie Fryberger.
 Denied any agreement with the contractor to
waive the construction contract’s change
order provision.
 Jury question.
 Normal burden of proof: preponderance of
evidence standard.
 Whether the homeowners waived the written
change order provision in the construction
contract was determined by a “clear and
convincing” standard of proof.
 Jury findings: No waiver. Contractor’s
“extra claims” dismissed.
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Who Has Authority to
Sign the Change Order?
•

Does your contract define who has authority to
sign a change order or identify when the change
order becomes effective?

•

For public jobs, does municipal law dictate when a
change order is effective?

•

Can a public owner escape liability for the extra
work that they create or order?
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Change Order Hypothetical
2011 Road Extension Project. After the contract is signed, the owner
issues revised plans. The plan revisions require a change in elevation to
bioswales located adjacent to the road. The plan revisions require the
contractor to haul away dirt/fill, rather than use the dirt/fill to build larger
bioswales. Contractor and Assistant City Engineer negotiate for six weeks
and then agree upon a $161,000 change order and a 40 working day time
extension. The Assistant City Engineer drafts, signs, and delivers the change

order to the contractor. Contractor performs the extra work and incurs
$252,000 of cost for the extra work. A few days before the extra work is
completed, the Assistant City Engineer calls the contractor and says the
public owner is “rescinding” the price component of the change order, but
the public owner will give the contractor an extra 40 working days.
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City of Mankato v. Contractors Edge, Inc.
 Change Order negotiated over six weeks.
 Change Order for extra time and extra money
caused by a design change.
 Change Order drafted, delivered, and signed
by Assistant City Engineer.
 Change Order signed by contractor.
 After Change Order was signed and extra
work was performed, then the Assistant City
Engineer called the contractor and stated that
the Change Order was being “rescinded.”

Change Order Hypothetical
•

Can the City “rescind” the $161,000 price of the
change order?

•

Can the contractor seek $252,000 under the
contract’s claim provisions?

•

Rescind part of a Change Order? City still
willing to give 40 working day time extension.

•

Mankato City Charter and Mankato City
Ordinances.

•

Only City Council or City Manager had
authority to sign a Change Order exceeding
$25,000.
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Potential for Fraud
 Assistant City Engineer testified in his
deposition about his “management technique”
to have Change Orders denied at the
“management level” after work was performed
by contractor and after Change Order was
signed.
 Fraud.
 Lesson learned: know limits of authority on
public contracts.
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Construction Change Directive.
 Many form construction contracts have a
provision for allowing the owner, through
the A/E, to order the contractor to perform
changed work.
 CCD process.
 Contractor must perform the changed
work.
 Determine price and time impacts later.

Construction Change Directive.
 Contract mechanism to keep working and
determine price/time impacts later.
 Recognition of owner’s right to order
changed work.
 Limits.
• Cardinal Change.
• Contractor does not have to agree to price and time
components. Preserve claims.

Construction Change Directives.





AIA
Consensus Documents.
EJCDC
Most published construction contracts and
most privately drafted construction
contracts have a CCD provision.

November 2017 Jury Trial Example.
 CCD issued by the State of North Dakota’s
architect, Hammel Green and Abrahamson
(HGA).
 CCD drafted strangely:
•
•
•
•

1.
2.
3.
4.

Proceed with original design.
Or, proceed with new design.
No time extension.
No increase in contract price.

 CCD contract provision calls for time and
price to be determined later.

November 2017 Jury Trial.
 Heritage Center project located in
Bismarck, North Dakota.
 New design for anchorage of limestone
panels.
 Specified anchors were for brick products,
not large, monolithic limestone panels.

Comstock’s Limestone Panel Claim
$1.4 Million
 Original Anchor System
 Heckmann Anchors
 8’x4’x4” Limestone Panel weighs
approximately 1,530 pounds
 6’x4’x4” Limestone Panel weighs
approximately 1,148 pounds

 Streyle Masonry
 2006 ND Heritage Center Archive Addition
 Different Anchors
 Original Masonry Subcontractor 2011-2012

Heckmann Split Tail Anchors

Streyle Masonry Installed Limestone Panels on 50% of the Building

CCD No. 15 Dated May 28, 2013

Jury Findings.
 State breached construction contract.
 Defective design.
 Contractor entitled to recover for its extra
work.
 CCD is a mechanism to change a contract.
Once changed work is ordered, then
contractor is entitled to time and price
impacts.
 Judgment entered in favor of contractor and
against the State of North Dakota.
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Contractor Perspective on Alleged Defects,
Owner Claims, Request for Credits
 No complaints until after seeking
payment.
 Not during construction.
 Complaints arise once owner ran out
of money or wanted offsets on
retainage, contract balance, and
pending claims.
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Contractor Perspective on Alleged Defects,
Owner Claims, Request for Credits
 No complaints until after seeking
payment.
 Not during construction.
 Complaints arise once owner ran out
of money or wanted offsets on
retainage, contract balance, and
pending claims.
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Pay-When-Paid or Pay-ifPaid Clauses
 GC has no obligation to pay you unless payment
received from owner
 Payment from owner to GC is a condition
precedent to payment obligation to subs
 Courts disfavor these clauses
 Clause must be clear and unambiguous
 Several states (including Wisconsin) bar
conditional payment clauses
 Pay-when-paid clause just gives GC time to
collect funds from the owner, but risk of owner
insolvency not shifted to subs/suppliers

37

Conditional Payment Clauses
 Pay-If-Paid Clauses
• Possible legislative prohibition
• Narrowly constructed in any event
• Prevention doctrine
 Invoice submitted?
 What deals were negotiated between GC
and owner?
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Conditional Payment Clauses
Pay-When-Paid: Affects the timing of
payments to the subcontractor.
Example – “Final payment including all
retention becomes due and payable within 30
days after Architects’ certification of final
payment. At all times the Subcontractor shall
be paid to the extent that the Contractor has
been paid on the Subcontractor’s account.”
• “Reasonable” amount of time for payment if
not specified in the contract.

Conditional Payment Clauses
Example Pay-If-Paid Clause: Irrespective of any term or
inference to the contrary in the Subcontract, Contractor and
Subcontractor expressly agree that the Owner’s payment to
Contractor on the Subcontractor’s account is an absolute
condition precedent to Contractor’s obligation to pay
Subcontractor any progress or final payment pursuant to the
Subcontract, except to the extent Subcontractor establishes
that the Owner’s failure to make payment to Contractor was
caused by the fault of the Contractor.
Subcontractor expressly agrees that it retains the risk of the
Owner’s insolvency or inability to pay for Subcontractor’s
Work, and such risk is not transferred to Contractor under the
Subcontract.

Conditional Payment Clauses
“A subcontract should not be construed to make
payment to the general contractor a condition
precedent to payment to the subcontractor, absent
unequivocal, unambiguous language to that effect.”
Mrozik Const. v. Lovering Assoc., 461 N.W.2d 49
(Minn. Ct. App. 1990).
• The following language was not unambiguous and
unequivocal and, thus, not enforced:

THE CONTRACTOR AGREES AS FOLLOWS: D. Final
Payment including all retention becomes due and
payable within 30 days after Architects’ certification of
final payment. At all times the Subcontractor shall be
paid to the extent that the Contractor has been paid on
the Subcontractor’s account.

Change Orders.
 Can the general contractor rely upon a
conditional payment clause to deny
payment on a Change Order or Claim?
 How did general contractor allocate
payments received?
 Did general contractor divert/apply funds
to its self-performed work, rather than
subcontractor change order work?

Change Order Issues.
 Can ask for deducts in a Change Order.
 Use waiver language in contract to defeat
backcharges.
 What about if there is an agreement on
some, but not all, items of a Change
Order?
 Ask for Change Order to be re-written and
just have agreed upon items.

Re-Writing the Change Order.
 20 items in Change Order.
• 10 adds.
• 10 deducts.

 Contractor denies the 10 deducts.
 Ask for Change Order to be re-issued with
agreed upon items and continue to discuss
disputed items.

Protecting Your Rights
 Avoid Waiving Claims
• Avoid signing boilerplate waivers on change orders and
payment applications -- instead, affirmatively preserve
claims.
• Return “payment in full satisfaction” checks.
• Re-assert any unresolved claims in writing when
applying for final payment.
• Follow claim resolution procedures in contract.
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Protecting Your Rights
 Avoid Waiving Claims
• Be careful about waiving cumulative impacts.
• How to price the cumulative impact of 50 Change Orders
and 100 RFIs?
• Mortenson example.
• New Milwaukee Bucks Arena.
• Mortenson includes waiver provisions in its form Change
Orders whereby the subcontractor has to waive all
“cumulative impacts” through the end of the month for
the pay application.
• Follow claim resolution procedures in contract.
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Quiz question
Nasty Owner is withholding $1.0 million at the
end of the project from Timid General
Contractor. Nasty Owner refuses to process any
pay applications until Timid General Contractor
completes 100% of the punch list because the
Project is one year late. The General Contract’s
General Conditions provides that Owner can
withhold up to 150% of defective or incomplete
work items, although the General Contract’s
Supplementary Conditions states that Owner can
withhold 200% of defective or incomplete work
items.
What should the General Contractor do?
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answer
Answer:
General Contractor should demand that the
Nasty Owner “monetize” the punch list. The
General Contract’s Supplementary
Conditions allow the Owner to withhold
200% of defective or incomplete work
items. General Contractor should file a
mechanic’s lien to get its contract balance
and commence suit because of the over
withholding of contract funds.
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Liquidated Damages
 Enforceable if:
• Not a penalty; and
• Reasonable estimate of damages for late completion

 Per se unenforceable?
 Amount of daily liquidated damages
increases after substantial completion.
 Owner waive liquidated damages?
• Issue progressive payments after liquidated damages
accrued.
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Liquidated Damages
Declared Unenforceable
 Enforceable if:
• Not a penalty; and
• Reasonable estimate of damages for late completion






City of Hibbing case. 11.2017.
Contractor sued City for $443,600.
Case settled for $550,000.
Court declared LD contract provision
unenforceable.
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Written Notice Requirement
for Claims
 Increasingly being enforced by
Courts.
 Oftentimes, contracts require
written notice within 21 days of
claim.
 Cameo Homes, Inc. v. KrausAnderson, 394 F.3d 1084 (8th Cir.
2005).
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Proper Notice
Who
What
Where
Why
When
Lesson learned: Be a Letter Writer!
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Quiz Question
General Contractor and a Presbyterian Church enter into a contract
to build a new Mega-Church in the suburbs. The Mega-Church is
supposed to be complete by October 1, 2017. The General Contract
has a mutual waiver of consequential damages provision that says:
“The Contractor and Owner waive Claims against each other for
consequential damages arising out of relating to the Contract. This
mutual waiver includes, but is not limited to: damages incurred by
the Owner for rental expenses, for losses of use, income, profit,
financing, business and reputation, and loss of productivity.”
Mega-Church is not complete until early February 2018. The MegaChurch seats 10,000 while the Old Church seats 5,000. MegaChurch Pastor is unhappy that the Mega-Church Ministry lost the
opportunity to fund raise and receive charitable contributions from
10,000 people since October 1, 2017.
Result?
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Answer
Contractor relies on mutual waiver of consequential damages
provision to:

1.
2.
3.
4.

Bar liability for contributions.
Bar liability for loss of use.
Bar liability for rental expense of the old church.
Bar liability for increase in financing costs for the MegaChurch.
5. Bar liability for operating expenses of the old church.
6. Reject Change Order.
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Quiz Question
Ramsey County, as owner, and ABC Contractor, as general
contractor, entered into a utility construction contract. It’s a unit
price contract. The contract’s General Conditions state that the
owner or its architect will confer with the general contractor and
determine quantities of work performed on a monthly basis. From
the start of the project, the parties agreed to allow the County
Engineer to prepare pay applications.
Ramsey County has decided not to prepare additional pay
applications because of on-going disputes with ABC Contractor
regarding the type of pipe used and the County alleges that ABC
Contractor is liable for liquidated damages. There is a $200,000
contract balance. The County’s liquidated damages claim equals
$300,000 and removal and replacement of the pipe would cost
$100,000.
ABC Contractor is not sure how to proceed. What should they do?
55

Answer
Because the County will not prepare pay applications, ABC
Contractor must do so and then submit the pay application to the
County. Under the Municipal Contracting Statute, a public entity
has an obligation to timely process and pay invoices. But if no
invoice is submitted, then prompt payment liability cannot be
triggered.
Even though the contract balance of $200,000 is far less than the
County’s claims of $400,000 for liquidated damages and defective
work, ABC Contractor should prepare and submit a pay
application to the County to trigger the County’s obligation to
respond. If ABC Contractor can show that the County failed to
exercise “good faith,” then ABC Contractor can recover 18%
interest and legal fees, plus the $200,000.
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Aaron A. Dean
612.916.7733 (cell)
612.877.5255 (office)
Aaron.Dean@lawmoss.com

150 South Fifth Street, Suite 1200
Minneapolis, MN 55402

Aaron Dean is a construction lawyer. His practice
focuses on all areas of the construction industry,
including construction defects, mechanics liens and
bond claims, OSHA proceedings, contract
negotiation, insurance coverage, DBE enforcement,
false claims act claims and other industry specific
disputes. Aaron’s clients include contractors, owners,
design professionals, subcontractors, insurers and
lenders.
Aaron is a frequent speaker on construction issues.
Prior to practicing law, he was a law clerk for
Honorable David S. Doty, United States District
Judge for the District of Minnesota and Honorable
James M. Rosenbaum, United States District Judge
for the District of Minnesota.
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