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Agenda

• COVID-19 and Plan Administration

• Other Plan Design Issues

• In Other News:

– PCORI Fee Returns

– Constitutionality of ACA

– LGBTQ Issues

– Wellness Rules
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COVID-19 and Plan Administration
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Overview of Agency Guidance

On April 28, 2020, the DOL’s Employee Benefits Security Administration (EBSA) and the 

U.S. Department of Treasury issued the following:

• EBSA Disaster Relief Notice 2020-01 (the “EBSA Notice”) – Relief for plan filings, delivery of 

plan notices and electronic delivery requirements

Extension of Certain Timeframes for Employee Benefit Plans, Participants, and Beneficiaries 

Affected by the COVID–19 Outbreak Final Rule (the “Final Rule”) – Suspends various plan 

administration deadlines

COVID-19 FAQs for Participants and Beneficiaries (the “COVID-19 FAQs”) – Intended to help 

employees and participants understand how the EBSA Notice and Final Rule may affect them 
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Note: On June 5, 2020, HHS issued guidance encouraging (but not requiring) sponsors of non-Federal
governmental plans to provide the same or similar relief described in the Final Rule to employees and participants.
HHS also extended the EBSA Notice relief.
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Snapshot of Agency Guidance

ERISA Plan 

Disclosures 

and Notices

HIPAA 

Special 

Enrollment

COBRA
Claims and 

Appeals

External 

Review

ERISA Plan Optional Yes Yes Yes Yes

Church Plan N/A Yes N/A Yes Yes

Non-Federal Governmental Plan Optional Optional Optional Optional Optional

• HIPAA special enrollment rights do not apply to HIPAA-excepted benefits

• ERISA and non-federal governmental plans may take advantage of the plan disclosures and 

notices relief but are not required to

• Church plan is not subject to ERISA’s plan disclosures and notices or COBRA unless it has made 

an election to be treated as an ERISA plan

Note: It may be difficult for a non-federal governmental plan to revoke relief that has already been provided to one or
more participants (e.g. an extended period to elect COBRA), at least with respect to those participants.
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Outbreak Period

Outbreak Period = Period during which deadlines are suspended

• Began March 1, 2020, the date National Emergency was declared

• Ends 60 days after the end of the National Emergency (or such other date 

announced by agencies, which could potentially be different for different areas of 

the country) 

National Emergency 
March 1, 2020

60 Days After the End 
of Outbreak Period

Note: Only the federal government can decide when the National Emergency and Outbreak Period end. These do 

not end in a given location merely because a state or local government ends a general quarantine or shelter-in-place 

order. 
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Plan Relief

Implications

Standard deadlines to deliver many ERISA disclosures 
and notices are suspended.

Disclosure and notice requirements deemed met if the 
plan provides the material in good faith and as soon 
as it is administratively practical to do so.

Subjective standard, but an employer should not be 

subject to penalties if it cannot provide a disclosure or 

notice within a specific timeframe because of business 

disruption due to COVID-19 so long as the plan provides 

the material as soon as it reasonably can.

It can be difficult to enforce plan provisions that have 

not been communicated to participants (usually just an 

issue for limitations and denials), so there is still an 

incentive to provide information as soon as possible. 

Examples: Plan document(s),

summary plan description (SPD),

summary of material modification

(SMM), summary of benefits and

coverage (SBC), summary annual

report, and benefit determinations

(including claims and appeals

notices), and COBRA notifications

Examples: (1) The inability to

access or generate information

due to a business closure; and (2)

A backlog of work issues

ERISA Disclosures and Notices
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Employee / 
Participant 
Relief

Implications

Deadlines to request enrollment in a group 

health plan due to marriage, birth or adoption, 

the loss of other health coverage, or certain 

Medicaid/CHIP events are suspended.

A special enrollment window does not begin to run (or run again) until the day after the Outbreak 

Period ends. 

Suspension applies to events occurring before March 1, 2020 if the applicable enrollment window 

extended into March.

The only special enrollment event providing for coverage retroactive to the date of the event that 

can be paid for by an employee on a pre-tax basis is a birth, adoption, or placement for adoption. 

HIPAA-Excepted Benefits: HIPAA special 

enrollment rights are usually limited to medical 

coverage 

HIPAA Special Enrollment Rights

7



Marsh & McLennan Agency LLC  

Special 
Enrollment 
Example

Jennifer

has a baby

Start of

31-day special 

enrollment

The Situation:  

• Jennifer works for Employer A and has a baby on February 20, 2020

• Employer A’s medical plan provides 31-day special enrollment for birth

• Assume National Emergency ends June 30, 2020 

COVID-19 

National 

Emergency

ends

Outbreak 

Period 

ends 

60 days 

after June 

30th

Special 

enrollment 

window is 

suspended

for Outbreak 

Period

Special 

enrollment 

window 

begins 

again 

21 days left 

to run…

Special enrollment 

window ends

If Jennifer requests 

enrollment on or before 

Sept. 19, 2020, coverage 

must be retroactive to Feb. 

20th

OUTBREAK PERIOD

Feb 20 March 1 June 30 Aug. 29 Aug. 30 Sept. 19

8



Marsh & McLennan Agency LLC  

Plan Relief

Implications

Deadlines to provide COBRA election materials to COBRA qualifying beneficiaries (QBs) are 
suspended.

COBRA administration is usually a standardized process between plan administrators and third-

party COBRA administrators, but this does relieve plan administrators from potential penalties 

caused by disruption to business operations.  

There is little benefit to delay providing COBRA election material.

COBRA
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Participant 
Relief

Implications

The following deadlines are suspended:

1. 60-day deadline for an employee or QB to notify the plan of a divorce or loss of dependent eligibility 

2. Deadline for an employee or QB to request a disability extension for COBRA continuation coverage 

3. 60-day deadline to elect COBRA 

4. 45-day deadline to pay the initial COBRA premium; and

5. 30-day deadlines for subsequent monthly COBRA premiums 

Note: Unless subsidized, other 

coverage options will frequently be 

more attractive than COBRA

No deadlines to elect or pay for COBRA during the 

Outbreak Period.

Guidance suggests the two traditional approaches 

to COBRA administration remain available:

Pend and pay      Pay and chase

The guidance does not indicate a plan has to pay 

claims before premiums are received

The DOL has informally confirmed this interpretation 

COBRA
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COBRA
Example

Chris is 

furloughed

The Situation:  

• Chris works for Employer A

• Chris is Furloughed from Employer A on May 15th and loses eligibility for the group 

health plan on May 31st

• Assume National Emergency ends June 30, 2020 

Employer A 

provides Chris 

with COBRA 

election

Outbreak 

Period ends 

60 days after 

June 30th

Chris’s 

coverage 

officially 

ends

60 day 

COBRA 

election 

period 

begins

COBRA election 

window ends

Chris has until Oct. 

28, 2020 to elect 

COBRA and coverage 

will be retroactive to 

June 1st

OUTBREAK PERIOD

May 15 May 31 June 1 Aug. 29 Aug. 30 Oct 28March 1

Outbreak 

Period begins
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Employee/ 
Participant 
Relief

Implications

Deadlines to file a claim for benefits or appeal an adverse benefit determination are suspended.

A claims/appeals window does not begin to 

run (or run again) until the day after the 

Outbreak Period ends.

A participant may still file a claim or appeal 

previously deemed denied during the 

Outbreak Period because of the participant’s 

failure to timely file the claim or appeal.

Plans should review whether any claims or 

appeals have been denied on or after March 

1, 2020 because of a participant’s failure to 

timely file.

FSAs & Run-Out Periods: This relief also means 

that the run-out period for a health care FSA cannot 

expire during the Outbreak Period. For example, if a 

calendar year health care FSA’s run-out period to 

submit claims ends March 31, 2020, the run-out 

period will remain open and participants will have the 

entire Outbreak Period to submit valid claims before 

the unspent balance is forfeited. Please note that the 

relief only provides additional time to submit claims. 

It does not provide additional time to incur them. This 

relief also applies to HRAs, but it does not apply to 

dependent care FSAs.

Additional IRS relief gives employers the opportunity 

to extend the availability of 2019 FSA funds (see 

Flexible Spending Account Relief).

Claims and Appeals
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Employee/ 
Participant 
Relief

Implications

The 4-month period to request external review or correct an external review request is suspended.

The time to request the external review for a denied medical claim based on whether services or 

treatment are medically necessary or appropriate cannot expire during the Outbreak Period.

External Review
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Electronic Delivery

ERISA has strict electronic delivery safe harbor requirements

• Computer as an integral part of job function; or 

• Consent to electronic delivery 

Relaxed electronic delivery rules apply during the Outbreak Period 

• Employers/plans may communicate via email, text message, 

and/or websites as “good faith” delivery… 

• As long as there is a reasonable belief the recipients can 

effectively access the communication 

If this “works”, 

the U.S. 

Department of 

Labor may 

update the 20-

year old 

electronic 

delivery safe 

harbor rules
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COVID-19 FAQs

23 questions written from the employee/participant perspective 

and answered by the DOL about additional rights

• Participants should review the applicable SPD(s) and ask questions 

about their rights

• Employers are generally free to change their plans during the year

• Individuals may have additional coverage options in addition to 

employer-provided group health plans, such as the Marketplace, 

Medicare and Medicaid

Agencies 

indicate the 

loss of a 

COBRA 

subsidy is a 

Marketplace 

special 

enrollment 

event. 
Note: It may be reasonable for an employer to provide the COVID-19 FAQs as its means
of communicating the COVID-19 plan administration mandates to employees/participants.
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IRS Relaxes Mid-Year Election Change Rules

Amnesty qualifying life event (QLE) allowed for 2020, and plan may permit employees to:

• Enroll in coverage

• Change an existing election

• Drop coverage with attestation that employee is enrolled or will enroll in other coverage

An employer has enormous flexibility to limit which benefits and elections are available 

under amnesty QLE and when

Amnesty QLEs are prospective (guidance permits amnesty QLE retroactive to January 1, 

2020, but this is intended to “bless” changes employers already allowed as exceptions 

and not to permit new election changes retroactively)

Amendments: The deadline to 

amend plans is December 31, 2021
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Flexible Spending Account Relief

Amnesty QLE also available for FSAs, but employer does not have to permit change/drop 

below amount already reimbursed (guidance does not support refunds)

IRS will permit employers to amend plans to allow the use of unused FSA funds from 

FSA plan years or grace periods ending in 2020 through December 31, 2020 as an 

extended grace period

• IRS did not waive potential HSA conflicts

• IRS will permit extended grace period and carryover for same FSA 

• Relief applies to both health care and dependent care FSAs

Health care FSA carryover amount revised to $550 for carryovers from 2020 to 2021 and 

indexes the amount for later years

Amendments: The deadline to 

amend plans is December 31, 2021
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FSA
Example

2020 HCFSA 

plan year begins

Chris has $3,750 

available ($1,000 

from 2019 in 

extended grace 

period)  

The Situation:  

• Chris works for Employer A with a July 1 – June 30 HCFSA plan year 

• The HCFSA includes a carryover feature ($500 for 2020; $550 for 2021)

• The HCFSA is amended to include the extended grace period

• Chris has $1,000 in 2019 HCFSA funds remaining on June 30, 2020 because of a 

delay in a planned medical procedure

• Chris elects to contribute $2,750 for the 2020 HCFSA plan year

Extended grace period 

ends

Chris has $3,050 available 

($300 remaining from 2019 

is within $500 carryover 

limit and carries over for 

remainder of 2020 HCFSA 

plan year)

Chris is reimbursed 

$700 ($3,050 

remaining)

Chris is 

reimbursed 

$2,200 ($850 

remaining)

2020 HCFSA plan

year ends

$550 carries over to

2021 plan year ($300 

is forfeit)

EXTENDED GRACE PERIOD

July 1, 2020 September 15, 2020 December 31, 2020 March 21, 2020 June 30, 2021

18



Marsh & McLennan Agency LLC  

Other Plan Design Issues



Annual Limit
2020 2021

Self-Only Family Self-Only Family

ACA OOP Maximum Amount $8,150 $16,300 $8,550 $17,100

HDHP Minimum Deductible $1,400 $2,800* $1,400 $2,800*

HDHP OOP Maximum Amount $6,900 $13,800 $7,000 $14,000

HSA Annual Contribution Maximum $3,550 $7,100 $3,600 $7,200

HSA Catch-Up Contribution $1,000 $1,000

HCFSA Employee Contribution $2,750 ($550 carryover) not available yet

DCFSA Contribution $5,000 ($2,500 each if MFS) $5,000 ($2,500 each if MFS)

Qualified Transportation Fringe
$270/month for parking

$270/month transit & vanpool
not available yet

Adoption Assistance $14,300 not available yet

Plan Design Limits – 2020 and 2021

* If using an embedded individual deductible for family coverage, the minimum embedded deductible must equal the
family minimum statutory deductible ($2,800 for 2020 and 2021). Under the ACA, a self-only OOPM limit also applies
to family coverage for non-grandfathered plans.
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HSA Eligibility and COVID-19

• IRS guidance allows high deductible health plans (HDHPs) to cover diagnostic testing 

for COVID-19, influenza A & B, norovirus, other coronaviruses, and respiratory 

syncytial virus (RSV) at 100% before the deductible without affecting HSA contribution 

eligibility

• IRS guidance also allows coverage for telemedicine services at $0 beginning January 

2020 through December 31, 2021 without affecting HSA contribution eligibility 

– This relief also applies to “other remote care”, but it isn’t clear what this includes

– Other remote care may apply to mobile provider services

– Other remote care should not include fixed location clinics which would have been 

straightforward to describe and do not fit a traditional definition of remote 
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Rx Financial Assistance and Health Plans

• HHS guidance allows health plans to choose whether to count or exclude the value of 

financial assistance provided by drug manufacturers to participants toward the plan 

deductible and/or out-of-pocket maximum

– Guidance is intended to help shift costs from plans to consumers by encouraging consumers to 

choose equally effective, lower-cost medication 

• The 2019 version of the guidance permitted exclusion only when a medically 

appropriate generic is available 

– This implied that financial support had to count toward the plan deductible and/or out-of-pocket 

maximum when no generic was available 

– This raised potential HSA conflict issues since some participants might be credited with 

meeting their deductibles without actually paying the full cost

– HHS ultimately delayed this provision 
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Rx Financial Support and Health Plans

• The recent released 2020 guidance remains optional and removes the limitation that 

the exclusion is only permitted when a medically appropriate generic is available

– This guidance is effective for plan years beginning on or after January 1, 2021

– HHS concedes a potential conflict exists for HSAs if Rx financial support is counted toward the 

HDHP deductible and that the IRS is considering the issue

• Existing IRS guidance indicates discounts should not apply to the HDHP deductible, 

and the IRS has an informal view on employer/plan liability

– “Clean hands” – No liability if not involved in implementing or facilitating the financial support 

and no knowledge that discount was applied to deductible (tends to require subterfuge by 

provider or a 3rd party) 

– “Unclean hands” – The HDHP is disqualified if the employer/plan implemented or facilitates the 

financial support with knowledge that the discount is applied to deductible
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Direct Primary Care/Health Care Sharing Ministries

IRS recently released proposed regulations addressing direct primary care (DPC) and 

health care sharing ministry (HCSM) arrangements

Health Reimbursement Arrangements 

• May be used to pay for DPC and HCSM membership fees

• Can pay for out-of-pocket costs, if any, from the DPC or HCSM 

(but only the costs for you and your own spouse or tax dependents)

Health Flexible Spending Accounts (not addressed in proposed regulations)

• They should not be used to pay for DPC and HCSM membership fees

• Can pay for out-of-pocket costs, if any, from the DPC or HCSM (but only the costs for you and 

your own spouse or tax dependents)

No Double-Dipping: Existing HRA 

guidance indicates an employee 

cannot be reimbursed from an HRA for 

the cost of any coverage the employee 

could pay for on a pre-tax basis.
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Direct Primary Care/Health Care Sharing Ministries

Health Savings Accounts

• Both DPC and HCSM generally conflict with HSA contribution eligibility

• They should not be used to pay for DPC and HCSM membership fees

• Can pay for out-of-pocket costs, if any, from the DPC or HCSM (but only the costs for you and 

your own spouse or tax dependents without penalty)

DPC as an Employer-Sponsored Health Plan

• A footnote indicates the DPC is an employer-sponsored health plan if the employer pays some 

or all of the DPC fee (likely also true if employees can pay pre-tax)

• We agree, but the IRS didn’t attempt to address the implications of this
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In Other News…
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PCORI Fee Returns

10 Year extension under the 2020 Spending Bill

• Still filed using IRS Form 720 on July 31st

• Insurance carriers will pay the fee for fully-insured plans 

• Employers will pay for self-insured plans (special rules for health care FSAs and HRAs

For Plan Years… Fee per Covered Life

Ending on or after October 1, 2018 and before October 1, 2019 $2.45

Ending on or after October 1, 2019 and before October 1, 2020 $2.54
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PCORI Fee – Counting Methods

• Self-funded employers can choose from 4 options* for calculating average covered 

lives:

1. Actual Count Method

2. Snapshot Count Method

3. Snapshot Factor Method

4. Form 5500 Method 

Transition Relief: The IRS is providing limited relief for plan sponsors who believed 2019 was their final reporting
year prior to PCORI’s revival. For July 31, 2020 reporting only, the IRS will allow these plan sponsors to use any
“reasonable method for calculating the number of covered lives.”

It is not clear what other methods the IRS would consider reasonable. Please note that this transition relief is not
available for plans that will report in 2020 using the $2.45 per covered life fee.
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PCORI Fee – IRS Form 720
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ACA Constitutionality: Texas v. U.S.

March 2020

• US Supreme Court accepted an appeal to decide if the ACA is constitutional

• Expected to hear case in fall 2020 with decision by summer 2021

• We believe the Court will determine:

– Individual mandate is no longer a constitutional tax now that penalty is $0 

– Congress did not intend to repeal the entire ACA

– The individual mandate can be severed from the ACA leaving the rest of the ACA intact

Did you know? Although the Trump Administration has appointed two Supreme Court justices, the five Supreme
Court justices that initially saved the ACA in 2012 are still on the bench. The ACA itself does not actually have a
severability clause (mentioned by its opponents), but the Supreme Court already applied severability in 2012 to the
ACA’s Medicaid expansion provision.
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LGBTQ Developments

June 12, 2020 – HHS Issues Final Regulations for ACA 1557

• Removes termination of pregnancy, sex stereotyping, and gender identity from protection (this was 

already effectively frozen since January 1, 2016) 

• ACA Section 1557 notice requirement also eliminated

June 15, 2020 – U.S. Supreme Court Rulings in 3 Joined Cases

• Supreme Court rules that discrimination against homosexual or transgendered employees is a form 

of sex discrimination under Title VII of the Civil Rights Act but only directly addressed hiring/firing

• Title VII also includes discrimination in compensation and benefits, and we believe there are 

eligibility and gender-specific care implications that federal agencies will begin to address by mid-

July
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Wellness Programs – The Elephant in the Room

2017 – 2018 

• The AARP sued the Equal Employment Opportunity Commission (EEOC) over the 

ADA and GINA wellness regulations

• Current ADA and GINA enforcement status for wellness programs:

– The ADA & GINA wellness incentive limits have been vacated since January 1, 2019

– BUT the remaining pieces of ADA & GINA wellness program rules remain intact (including the 

ADA’s “no gateway” rule)

2019 – Present 

• Limbo
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EEOC Proposed Wellness Regulations

Coming soon…

• The EEOC approved proposed regulations the week of June 8, 2020 (under review 

with the Office of Management & Budget and are not currently available)

• Our understanding is the proposed regulations permit only nominal incentives for 

wellness activities subject to the ADA and/or GINA

• This would significantly affect the following:

– Health risk assessments if they include disability-related questions (including height/weight)

– Tobacco incentives if testing is included (yes/no honor code still okay)

– Biometric screening incentives

• We have no information on an effective date but expect it will be prospective
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Questions


